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From Crimes of the Powerful to Colonial State Crimes:  
Contributions to a Research Agenda 
 
JOSE ATILES* 
 
 
 
Abstract  
 
This paper aims to apply Frank Pearce’s (1976) critical methodology and Marxist 
theoretical framework to the development of the concept of colonial state crimes. By 
doing this, the paper will show how, even though Pearce does not develop a colonial 
perspective in his analysis of the crimes of the powerful, his theory and his 
methodological emphasis in the study of what has been normalized and naturalized 
constitute a foundational contribution to the development of the colonial perspective in 
the analysis of state crimes. This colonial approach will be developed in three sections: 
1) an exposition of the concepts of the crime of the powerful and state crimes; 2) an 
exploration of the relation between the anticolonial tradition and state crimes; 3) a 
discussion of how the concept of colonial state crimes can illuminate the global south’s 
experiences with regards to state violence and criminality. The intention is to show how 
Pearce has contributed to the development of the colonial state crimes concept, allowing 
for a better understanding of colonial violence. 
 
 
Introduction 

 
Again, many British fortunes have been built on the terrorisation of colonial 
peoples as earlier the aristocracy had become rich through forced enclosures. But 
we do not have enough detailed work on either the present activities or the growth 
of the major corporations (Pearce, 1976:159). 

 
Crimes of the powerful are an integral part of the history and of the political, socio-legal 
and economic daily experiences of the global south1 and of colonial contexts. Years of 
colonial regimes, dirty wars, systematic violations of human rights, paramilitarism, 
corruption, and plundering by local elites and transnational corporations have become the 
day-to-day of the global south. That is, on the one hand, what is considered exceptional 

                                                             
* FCT Postdoctoral Researcher at the Center for Social Studies, University of Coimbra, Portugal. 
Institutional address: Colégio de S. Jerónimo, Largo D. Dinis Apartado 3087, Coimbra, 3000-995 
Portugal. An earlier version of this paper will be published as a book chapter under the title of “Frank 
Pearce and Colonial State Crimes: Contribution to a Research Agenda”, Bittle, S., Snider, L., Tombs, S., 
and Whyte, D., (eds.) (Forthcoming). Revisiting Crimes of the Powerful. London and New York: 
Routledge. 
1 I am using Santos’ (2009) descriptions of the global north and south.   
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in the global north, in the south and in the colonies is normal or a part of everyday life; 
and, on the other hand, the history of the crimes of the powerful in the global south and 
in the colonies has been defined by an intense relation between the global and the local, 
as well as being the result of a capitalist world-system and of a series of colonial 
epistemologies.   

Despite the quotidian nature of the crimes of the powerful in the global south, the 
local experiences with state violence and criminality have been systematically interpreted 
from conceptual categories coming from the global north. An example of this is how 
dictatorship regimes of Latin America have become the example par excellence of many 
scholars (particularly for those in human rights, transitional justice and orthodox 
criminological2 traditions) committed to interpreting and defining state crimes as an 
endemic phenomenon of the global south. Conveniently, these traditions exploited 
examples of state crimes in the global south, while simultaneously silencing the long 
history of the global north’s involvement in and support of state crimes in the global 
south. As a result of this short-sighted framework, global north scholars have made a 
tradition of employing reductionist and colonial interpretations of the diverse global south 
histories and complex realities.  

This hegemonic epistemological and methodological approach to state crimes is 
what I will call the criminology and the sociology of the exceptions. That is, a hyper-
emphasis on what seems abnormal, different, or the exceptional case that proves the norm. 
My contention is that this approach cannot be applied to the global south, since it silences 
the reasons behind state criminality. In the colonies and in the global south, sociology and 
criminology have to focus on what has been constituted as part of everyday life, instead 
of looking at what is exceptional from the experiences of the global north. Additionally, 
a critical approach to these experiences would not only attempt to articulate reality, but 
would try to think of ways in which such reality could be transformed. 

This paper aims to apply Pearce’s (1976) critical methodology and a Marxist 
theoretical framework to the development of the concept of colonial state crimes. By 
doing this, the paper will show how, even though Pearce (1976) does not develop a 
colonial perspective in his analysis of the crimes of the powerful, his theory and his 
methodological emphasis in the study of what has been normalized constitute a 
foundational contribution to the development of the colonial perspective in the analysis 
of state crimes. In this way, I intend to contribute to the development of a better 
understanding of the experiences of the global south with regards to the crimes of the 
powerful3.  

My contention is that Pearce’s (1976) contribution to the critical analysis of state 
criminality, and especially the study of how domination and criminality have become an 
integral part of capitalism, can be expanded when it is explored from a colonial 
perspective. As Agozino (2003) has shown, colonialism was fundamental in the 
development of contemporary criminology. That is, criminology was implemented to 

                                                             
2 I am using Chambliss, Michalowki, and Kramer (2010) definition of orthodox criminology.  
3 Iadicola (2010) and Lasslett (2012) have made important contributions into the colonial approach to 
crime of powerful.   
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regulate the lives, bodies and resistances of colonial subjects. Furthermore, the common 
sense (knowledge) produced by criminologists served to legitimize metropolitan interests 
in colonial territories, and to depoliticize anticolonial mobilizations. As Fanon (1999, 
2009) shows, anticolonial mobilizations were quickly transformed into behavioural, legal 
and psychological problems. Hence, criminology played a key role in colonialism, but 
also, colonialism transformed criminology4.   

This colonial approach will be developed into three general sections. The first 
section is devoted to the exposition of the concept of state crimes. The second section 
discusses the relation between the anticolonial tradition and state crimes. The third section 
presents the concept of colonial state crimes as a notion that can portray the global south 
experience with regards to state violence and criminality. That is, in this third part, I 
expose what could be considered as an approach to colonial state crimes from the 
perspective of the sociology and criminology of everyday life. Therefore, the intention is 
to show how Pearce’s (1976) analysis and methodology have contributed to the 
development of the colonial state crimes concept, allowing for a better understanding of 
colonial violence. 
 
I Crimes of the powerful: state and critical criminology 
 
Crimes of the powerful and critical state crime approaches are relatively new in the socio-
legal and criminological traditions5. In this sense, Pearce’s (1976) contribution helped to 
give form to this tradition within sociology and criminology. Looking back at the impact 
of his book, Pearce comments that it “was a tentative beginning of analysis, which could 
be built upon to develop more comprehensive accounts of State(s), economy(ies), 
society(ies) and ideology(ies)” (Pearce, 2015: 4). As is well known, Pearce (1976) 
managed to lay down the foundations for the development of a critical approach to these 
institutions and to the detailed explorations of the mechanisms that explain these 
correlations. Furthermore, Pearce’s (1976) analysis and methodology can be understood 
as some of the most important critiques to the sociology and the criminology of 
exceptions. That is, Pearce’s (1976) emphasis on historical, political, socio-legal and 
economic aspects of state-corporate criminality aimed to show that the crimes of the 
powerful are only possible if there is a permanent structure of power - they are not a result 
of specific actors or specific time periods, contrary to what sociology of exceptions 
claims. 

My focus here is on one of the challenges proposed by Pearce (1976) which has 
been relatively neglected; that is, the relationship between the state, colonialism and 
corporations -with some important exceptions- has not been properly developed by the 
crimes of the powerful tradition. Hence, I will return to Pearce’s (1976) text through a 
perspective of colonialism and in search for the development of a colonial state crimes 
                                                             
4 For a similar analysis, see Kitossa (2012).  
5 There is a long tradition of analysis of state violence in both the global north and south. These analyses 
came from different academic traditions, however, what makes the crimes of the powerful approach 
relevant is the efforts to show the intertwined relationship between the local and the global, the state and 
the corporations, the class interests and the reproduction ideologies.  
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research agenda.  
In what follows, I will briefly describe some key concepts set out by Pearce 

(1976), starting by analysing the concept of the powerful. It is my contention that the 
questions of the constitution of the powerful and of the relation between the powerful and 
the powerless remain important for colonial contexts; in the latter, the ontological 
definition of the powerful is not as clear-cut as it seems. An easy answer is that in a 
colonial society, the powerful are the colonizers, but this is a reductionist answer. Thus, 
when one is to study the crimes of the powerful in a colonial society, one has to start by 
looking at the process of ontological definition by the powerful and the powerless. That 
is, one has to look at the colonial history, at the configuration of the colonial society and 
at the distribution of power, but also, one has to look at the negotiations and dialogue 
among local colonized elites and the colonizers. The key question is how colonialism has 
been established and what has been the role that corporations, local elites, colonizing 
countries and the colonized state itself has played.   

A second aspect to consider is the relation between state and criminality. My 
contention is that the Marxist reading of the state proposed by Pearce (1976) continues to 
be pertinent for the analysis of state crimes in colonial contexts. For Pearce, one of the 
major problems in criminology and sociology at the time was the poor theorization about 
the state. Hence, the author pointed out that “the concept of the state itself must be in part 
reconsidered, and finally the relationship between crime, law and the state clarified” 
(Pearce, 1976: 52). For Pearce, “the state institutions are not separate from society, over 
and above it, but are an integral part of the mode of production […]. The state apparatuses 
have been developed as instruments of the ruling-class interests and cannot simply be 
treated as tools – to be taken over by this or that group” (Pearce, 1976:58). Hence, it can 
be argued that the state is a formal and informal structure in which a series of public and 
private institutions converge; in which the monopoly of violence is executed; and, in 
which a series of hegemonic discourses, ideologies, and technologies of power determine 
life in a specific political context.  

This definition allows us, in turn, to understand how states operate even in colonial 
contexts. In colonial contexts, the state operates as power structures that, given their anti-
democratic configuration, systematize, institutionalize and normalize the oppression of 
colonized subjects. The colonial state is the dispositive/apparatus that makes possible the 
domination of a country or nation by an empire. In this sense, colonial states are the other, 
yet equally modern, side of the bourgeois state6 widely analysed by Pearce (1976), since 
they were born from the same matrix of power. Therefore, any effort to understand state 
crimes, both in the global north and in the south, should not overlook the definition of the 
state, as it is the dispositive that defines and naturalize the exercise of power since 
modernity. 

Moving forward in the analysis of ideology, economy and law, Pearce (1976) 
suggested that the state, as any power structure and as a system of hegemonic 
reproduction of the interests of the ruling classes, operates through ideological, economic 
and violent apparatuses. In this sense, the law and the rule of law play an ideological and 

                                                             
6 For a similar analysis, see Mignolo (2005). 
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violent role in the reproduction of ruling class interests. The law and the ideology of rule 
of law, serve as tools that depoliticize conflicts, simultaneously creating the false image 
of neutrality and objectivity, even leading the oppressed classes to guarantee the interests 
of the elites and the state through recognition of the law. 

As Pearce points out, the state is responsible, through its structures, for 
guaranteeing the economy and the functioning of capitalism. At the same time that the 
state approves laws that guarantee the production and reproduction of life, the state is an 
essential part of the modes of production. Thus, “its objective function is to help guarantee 
the reproduction of the economic system. It will not be the only nexus of institutions 
responsible for this task nor will its functionaries necessarily be the major beneficiaries 
of the system it protects” (Pearce, 1976:61). A clear example of these processes of 
transformation and normalization of violent practices initiated by the state is found in 
various forms of slavery legislation and their subsequent abolition (Beckles, 2013). In 
these cases, one can see how the state produces the reality through the law while 
simultaneously adapting it to the economic and political interests of a given period.  

In this sense, economics and the law go hand in hand with capitalist societies. This 
is the case with colonial territories as well. Unsurprisingly, this link between capital, the 
law, and the state structures creates conditions for criminal practices. “Corruption and 
partiality within the police, the class bias of the judiciary, and the use of harassment, terror 
and violence of both a legal and illegal kind against socialists better describes the working 
of the law within these societies” (Pearce, 1976: 51). It can be noted that state corruption 
and the repression of social movements go hand in hand, constituting an example or a 
manifestation of state crimes.  

The analysis of what seems normal or natural, and the ways in which the state 
reproduces the interests of the powerful is precisely what Pearce (1976) aims to show as 
problematic. Likewise, Green and Ward (2012) argue that modern states claim for 
themselves the monopoly over the use of legitimate violence, but at the same time, they 
are the main perpetrators or instigators of the most serious uses of illegitimate violence, 
causing suffering, injury and death in contravention of their own laws. Additionally, 
Green and Ward (2004) evidence how states that claim to be democratic (as does the 
USA) are serious offenders of their own laws and have become criminal states7. In their 
study, the authors broadly describe the exercise of state violence, defined within the 
framework of state terrorism and support to pro-state terrorism, torture, genocide, war 
crimes and police violence, both in the local and international sphere.  

Critical studies of state crimes show that there is a critical consensus on the violent 
and repressive nature of democratic states. However, cases of studies and empirical 
research have focused on the global south and in what seems exceptional and not on 
everyday violence. As will be shown, this disproportionate approach in the experiences 
of the global south obeys the coloniality of knowledge8 constitutive of the criminology 
and sociology of the exceptions. 

Finally, Pearce (1976) had shown that capitalist societies, by their own structure 

                                                             
7 Elsewhere, I have made an analysis of US colonial state crimes (Atiles 2012, 2016).  
8 For a detailed analysis, see Maldonado (2007).  
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of power and corrupt nature, allow and even encourage state-corporate criminality. Some 
15 years later, the concept of ‘state-corporate crime’ was identified, in 1990, when 
Michalowski and Kramer defined this phenomenon as signifying “illegal or socially 
injurious actions that occur when one or more institutions of political governance pursue 
a goal in direct co-operation with one or more institutions of economic production and 
distribution” (2006: 15). More recently, Tombs and Whyte (2015a) have argued that there 
is a complicit relation between state and corporate crimes and harm, and also, have shown 
that in the state-corporate crimes tradition there exists a consensus regarding the colonial 
origins of this complicity. Corporations have played a key role in colonialism, and in 
some colonial contexts some corporations operated as states. My contention here is that 
the colonial role of corporations remains a key aspect of their contemporary existence. 
That is, the legal, ontopolitical and economic nature of corporations are embedded in their 
colonial origins.  
 
II State crimes and the anticolonial tradition  
 
Studies on colonialism have shown that this phenomenon exemplifies the utmost 
expression of violence and power impositions on subjects and spaces. In colonial 
territories and in the global south, we find the normalization of everything that is 
considered exceptional in the global north. As Maldonado (2007) proposes, colonial 
territories are spaces where the normalization of the non-ethics-of-war takes place. Césair 
(2000) and Fanon (1999, 2009) have clearly exemplified the strategies of power and 
subordination imposed through colonialism. The authors have shown how colonies are 
constituted in contact zones between geopolitical and biopolitical forms of power. That 
is, colonial practices are not limited to the control of a specific territory outside of the 
metropolitan state, but that the imposition of epistemologies, the introduction of forms of 
social organization and of legal transplant, and the reduction of the colonized to a being-
less-than-human are key strategies of domination implemented in the colonies. My 
understanding is that colonialism operates as an ontopolitical system of domination. 
Thus, colonialism manifests itself in a four-dimensional way.  

First, as I mentioned before, colonialism implies the geopolitical control of 
territory. This is the definition of the classical colonial practices implemented by 
European empires in the Americas, the Caribbean, Africa and Asia from the 16th century 
to the present. This involves taking control over the territory, transforming the landscape, 
plundering natural, mineral and fossil resources, and the genocide of the indigenous 
inhabitants and their replacement either by slaves or indentured labour. In the geopolitical 
practices, one can find the first manifestation of colonial state crimes, since the processes 
of land acquisition and power imposition require systematic use of violence.  

Secondly, colonialism implies a biopolitical form of domination, that is, the 
construction of a truth and the promotion of the idea of the racial, epistemological, 
economic, and socio-legal superiority of the metropolis (Mbembe, 2003). Thus, 
biopolitical domination is not only external or imposed from without, but it is also internal 
or from within, as it produces colonized subjectivities. Through biopolitics, colonialism 
breaks into the totality of the space of life, constituting itself in the truth of the colonized 
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being. As a result, as Fanon (2009) shows, the colonizer and the colonized cannot perceive 
reality beyond the conceptual framework constituted by colonialism. This aspect has been 
widely studied by the currents of thought denominated coloniality of power, of knowledge 
and of being (Maldonado, 2007). These traditions show that colonialism operates as an 
ontological form of subjection and interpretation of reality, and despite political and legal 
emancipation, the global south and north continue to be intertwined through the colonial 
logic inaugurated by modernity. 

Thirdly, colonialism uses the law and the state of exception as dispositives of 
regulation and administration of the colonized territory and subjects (Atiles, 2016). The 
law normalized the violence of colonialism through the design of a legal truth about the 
colonial subject and the political alternatives. Elsewhere, I have shown that the colonial 
state of exception has served as a dispositive of legitimation and normalization of the 
exceptionality that takes place in colonial territories (Atiles, 2016). That is, the colonial 
state of exception has become the norm in colonies, which entails that the law in colonial 
territories always operates in exceptional ways. Furthermore, the colonial state of 
exception has been used to criminalize and to repress anticolonial movements. Thus, the 
law and colonial state of exception play key roles in colonial societies, since they make 
possible the domination of colonial subjects.  

Fourthly, colonialism also implies a series of indirect mechanisms and 
administration techniques. Traditionally, these techniques of indirect ruling have been 
categorized within the framework of neocolonialism and they refer mainly to economic 
domination. However, it is important to note that these forms of economic colonial power 
are not limited to neocolonialism, but include practices of economic domination that 
existed during the colonial era, and which continues to exist today. Moreover, colonial 
domination was not limited to the government of colonies, but colonial states made 
systematic use of national and transnational corporations and local elites to ensure the 
survival of colonial rule. 

Not surprisingly, Marx and Engels (1968) made multiple references to 
colonialism, mostly associated to the role of corporations in the colonies. In addition, as 
shown by Tombs and Whyte (2015a), British public and private corporations (e.g. British 
East India Company) played a central role in the colonization of India and various African 
countries. These corporations behaved like states in the colonies -developing, in many 
cases, armies, collecting taxes, organizing commercial relations and local and 
international political relations-, even though colonial sovereignty belonged to the British 
crown.  

As Pearce (1976) has shown, this is one of the areas to be developed by the crimes 
of the powerful tradition, since corporations functioned in multiple colonial contexts as 
proto-states. As noted above, corporations and corporate criminality developed jointly or 
at the same time with colonialism and colonial state crimes. For this reason, one cannot 
define colonial state crimes without referring to the centrality of corporations. 

Postcolonial criminology has, to a certain extent, sought to address central aspects 
of the crimes committed by colonial states. For example, McLaughlin (2001) suggests 
that a broader definition of postcolonial criminology would involve the analysis of the 
relations that persist between the colonial and postcolonial, pointing to new forms of 
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thinking that emerge in a heterodox way. For McLaughlin (2011) when reading the texts 
of contemporary postcolonial criminology, one notices the plurality of cultural meanings, 
mostly problematic, applied to concepts and words usually used in criminology, such as: 
crime, criminal, law, state, rule of law, culture and justice. For this reason, McLaughlin 
(2001) considers it pertinent to transform criminology and the dominant criminological 
practices in the orthodox academy. Despite its important contribution, postcolonial 
criminology approach is problematic since it assumes that colonialism has ended, and 
thus omits an analysis of colonial state crimes as current phenomena.  

Finally, it is interesting to note that theories on state crimes have not considered 
colonialism as a form of criminality, even though it is widely acknowledged that 
colonialism is a crime against humanity (Beckles, 2013). As Ward (2005) shows, violence 
in colonial territories was not generated by excesses of certain state representatives or by 
corporations, but it was a part of systematic and organized practices for the attainment of 
colonial domination. In this sense, the concept of colonial state crimes recognizes that 
violence in the colonial context has been legitimized through various discourses of power. 
Blakeley (2009) has pointed out that the record of European and USA colonial powers is 
extremely violent. Many of the strategies they used, both to acquire territory and to exploit 
their resources, involved the use of state violence on a mass scale. In the early stages, this 
was justified as part of the civilizing mission. Colonial state crimes were then justified in 
order to stop the decolonization of territories dominated by colonial powers. At present, 
state criminality is legitimized through economic discourses and relies on the need to 
maintain the colonial regime in order to guarantee economic development.  

Therefore, the study of colonial state crimes should emphasize colonialism as a 
dominating rationality (that is, how power has been imposed and how the powerful 
perceive themselves, but also how the colonized or powerless perceive those in power) 
and as a part of an epistemic regime that determines the relations between the global north 
and south. Furthermore, it is important to note that colonialism has a dynamic character, 
therefore, its study should not be limited to the interpretations or theorizations of the 
criminology of the exceptions, but rather it should denounce state crimes, even if they 
happened in the past. In this sense, I consider that it is necessary to assume a colonial 
perspective in the analysis of the global south realities. 
 
III Colonial state crimes: a research agenda 
 
The concept of colonial state crimes, as has been shown, is based on Marxist and 
anticolonial studies traditions. Thus, it is based on the emphasis of critical analyses of 
what has been normalized or naturalized in colonial contexts. This critical analysis is done 
not only with the intention to explain the histories of state criminality, but to transform 
such realities. Thus, with the concept of colonial state crimes, I am proposing an 
epistemological and methodological framework that allows us to explain what has 
become normal in a way that one can denaturalize it and change power relations. In what 
follows, I am going to set out some general ideas of the concept of colonial state crimes, 
which will serve for the future development of a research agenda. 

Firstly, colonial state crimes operate within the dominating rationality, and/or 
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through an epistemological form that assumes, at the outset, the inferiority of colonized 
people. Thus, the global south and its inhabitants are a space and subjects of domination. 
This aspect is what has been named as coloniality, which entails the ontopolitical 
definition of one being inferior for mere reasons such as race, gender, or precedence. If a 
being is dehumanized, then the uses of violence against it do not constitute a crime in 
terms of the dominating rationality. In other words, colonial subjects and territories 
cannot be victims of the crimes of the powerful, since they are not seen as human beings. 
This rationality has made possible colonial crimes such as slavery, genocide and 
colonialism itself.  

This first point emphasizes the ontopolitical analysis of the imposition and the 
definition of power in colonial societies. As can be noted, in colonial societies, power is 
constituted in a different manner than in the global north. That is, ontopolitical definitions 
of reality must be highlighted from the very beginning of any research on colonial state 
crimes. Thus, when orthodox scholars look at the global south and argue that a specific 
state is a criminal state, they are probably overlooking many aspects of day-to-day 
experiences with violence. Therefore, in a society where the non-ethics-of-war and the 
colonial state of exception are the norm, it is important to look at what has been 
naturalized, rather than looking at what appears as exceptional. Furthermore, colonial 
state crimes, as manifestations of the crimes of the powerful, operate through the 
confluence between local and global interests. As Pearce (1976) reminds us, this aspect 
must be considered from an international or global perspective.  

Secondly, the concept of colonial state crimes begins with the recognition that the 
terms ‘crime’ and ‘state terrorism’, as orthodox studies have understood them, are 
reductionist, and do not recognize the socio-historical roots of the conflicts they seek to 
define. Hence, when studying colonial state crimes, one must look at how certain 
practices have been defined in colonial societies and how that reflects a better 
understanding of state violence. As has been stated, the normalization of exceptionality 
and state violence in colonial societies makes it very difficult to define certain practices 
of state violence as crimes9.  

Additionally, the colonial state crimes concept acknowledges that a frequent error 
in the studies on colonialism is to equate state terrorism with state crimes. My contention 
is that state terrorism refers to very specific strategies implemented by the colonizer and 
colonized states to ensure their domination. Elsewhere, I have shown that colonial state 
terrorism refers to the systematic use of repression, criminalization, and support of pro-
state organizations to delegitimize anti-colonial mobilizations (Atiles 2016). Colonial 
state terrorism is located within the matrix of colonial state crimes, but it is not 
comparable to the totality of forms of violence that colonial state crimes entail.   

Thirdly, the concept of colonial state crimes is based on the political 
understanding of the use of state violence, which means that the latter is instrumental and 

                                                             
9 A current example of such difficulties can be found in the CARICOM mobilization for reparation for 
years of British slavery, genocide and colonialism. Great Britain has refused even to apologize for these 
crimes against humanity because they claim their action were not crimes, since slavery was legal in that 
time (Beckles, 2013). Here we have a clear example of colonial state crime in which concepts, as defined 
by orthodox scholars, does not allow us to deal with colonial violence and to resolve such injustices. 
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used as a repressive and criminalizing dispositive. Therefore, the concept proposes to 
avoid the depoliticization of violence and state criminality. Colonial state crimes are 
always political; therefore, legitimations of state actions under the alleged technical, 
bureaucratic, and security discourses operate as depoliticizing strategies. In this sense, 
when looking at colonial state crimes, one must emphasize what has been constructed as 
technical or as not problematic. In that way, one can re-politicize state criminality and 
human suffering in colonial contexts.   

Fourthly, the concept of colonial state crimes does not make a distinction between 
manifestations of political violence exercised by governments, the paramilitary and pro-
state organizations and corporations. Paramilitary and corporate actions, in most cases, 
take place under the auspices of colonial states. In colonial societies, crimes and political 
violence always take place within the umbrella of dominating rationality, so, there is an 
intense relation between pro-state, corporate and state interests and uses of violence. For 
this reason, one must emphasize the intertwined relations between multiples actors.  

Fifthly, colonial state crimes involve the use of the state's economic and 
administrative resources either for the enrichment of elites or to facilitate and sponsor the 
repression of anticolonial movements. An example of the previous is the implementation 
of the diversion of funds for the purchase of equipment and subsidies from pro-state 
organizations or from state special military forces to deal with the alleged terrorist threats 
of anticolonial movements (Atiles, 2012). Therefore, when analysing colonial state 
crimes, one has to look not just at the specific cases of corruption, but also at what is 
considered as corruption in local contexts. For many colonial states, the uses of public 
funds in the repression of anticolonial and social movements are not seen as corruption, 
but rather as part of the normal function of the state. Highlighting such practices must be 
a key aspect of the research on colonial state crimes.   

Sixthly, colonial state crimes emphasize the depoliticizing capacity of counter-
terrorist policies. One must bear in mind that colonial states interpret any group that 
opposes colonial rule as an enemy or as a terrorist. By showing how counterterrorism and 
counterinsurgent practices are forms of state terrorisms, colonial state crimes re-politicize 
descriptions of state violence. A key aspect here is to show how the so-called terrorists 
are ontopolitically constituted and how those practices tend to depoliticize and 
criminalize sociopolitical sectors that are not necessarily armed movements (Atiles, 2013, 
2014).   

Finally, it is important to note that colonial state crimes are dynamic; they cannot 
be understood as static practices, but rather as being transformed at the same time that 
historical reality changes. The proposed concept of colonial state crimes simultaneously 
contemplates the exercise of violence by state power structures and by its legal and 
economic systems, and admits the historical fluidity of its manifestations. Therefore, I 
understand that the concept of colonial state crimes is the one that best represents and 
defines the complex history of violence in colonial contexts.  
 
Conclusion  
 
This paper has proposed a general definition of the concept of colonial state crimes, 
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starting with the foundational analysis of Frank Pearce (1976). The long history of state 
criminality and impunity in colonial contexts and in the global south shows that it is 
necessary to develop a concept that allows us to understand the experiences of the global 
south from their own categories and from a perspective that prioritizes what has become 
normal, rather than prioritizing the exceptions. 

Additionally, I consider that for the development of the concept of colonial state 
crimes, it is pertinent to conduct, as Pearce (1976) suggested in his book, empirical 
investigations into colonial contexts. In my own work on the Puerto Rican colonial 
context, I have shown how this concept operates (Atiles 2012, 2013, 2014); however, it 
is necessary to expand the case studies. For example, I have focused on state crimes 
resulting from political repression, but I have not developed a deep analysis of colonial 
state-corporate crimes; economic crimes; or systematic violations of the human, civil and 
political rights of Afro-descendant and migrant communities. My contention is that these 
possible case studies will show that colonialism is central to all manifestations of state 
political violence, since, although the cases do not seem to be related or exceptional, they 
are the product of a colonial system. Hence, the concept of colonial state crimes may 
involve these areas of analysis. 

As has and should continue to be done in Puerto Rico, I believe that the concept 
of colonial state crimes can be applied to other areas of the global south. It is only in this 
way that we will be able to establish an area of criminological and socio-legal research 
that reflects global south and colonial experiences with regards to oppression, such as the 
one Pearce (1976) foresaw forty years ago.   
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Conceptions of Freedom in the Use of the Open Public Space: 
The Foruen Enparantza in Oñati as an Illustration 
 
LEOPOLDO CRUZ BALBUENA* 
 
 
 
Abstract 
 
Freedom is a mantle that covers all aspects of existence. Just as on a cold winter night, its 
absence is noticeable. But not only in the absolute absence of freedom must we think of 
it. Neither should we think of freedom in binary terms (there is or is not). Freedom is 
much more than a concept, we live, enjoy, exhaust, and suffer it. Freedom carries 
responsibility in the realm of the inner and especially in the public realm. This work 
suggests the study of freedom in the realm of the public and seeks to link it with the place 
where freedom is exercised. And being the public freedom the object of study of this 
work, I will review the great minds that studied it before, the norms that regulate it and 
the perception of the individuals that live in the town of Oñati. This dissertation unveils 
the amount, size, color, and texture of the Oñati idea of freedom. 
 
Resumen 
 
La libertad es un manto que cubre todos los aspectos de la existencia. Sólo en una fría 
noche de invierno, su ausencia se hace presente.  Pero, no sólo en la ausencia absoluta de 
libertad debemos pensar en ella. Tampoco debemos pensar en ella en términos binarios 
(existe o no).  La libertad es mucho más que un concepto, la vivimos, disfrutamos, 
agotamos y sufrimos.  La libertad tiene aparejada la responsabilidad, en el reino de lo 
interno y especialmente en el reino de lo público.  Este trabajo sugiere el estudio de la 
libertad en el reino de lo público y busca vincularla con el lugar en que es ejercida. Y, 
siendo la libertad pública el objeto de estudio de este trabajo, repasaré las grandes mentes 
que la han estudiado en el pasado, las normas que la regulan y la percepción de los 
individuos que viven en el pueblo de Oñati.  Esta tesina revela la cantidad, tamaño, color 
y textura de la idea de libertad en Oñati. 
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Introduction 
 
D.A. Kerimov (1977) ensures that there is hardly another word in the world more lofty, 
noble and misunderstood as freedom. “In a sense, freedom is like the air we breathe. We 
do not ask what this air is, we do not spend time discussing it, arguing about it, thinking 
of it. That is unless we are in a crowded, stuffy room and find breathing difficult.” 
(Bauman 1988, p. 1). Living in Mexico, a country mostly seen as free, I started feeling 
unfree a few years ago. Hence, I started wondering about the source of that feeling (or 
perception) of unfreedom, as a product of this suffocation. My first thoughts pointed to 
the government, as a source of regulation that forbids people to pursue their own way of 
life; also, blamed the society by being oppressive, especially to the working class. My 
inquiry led me to look at the security issues that have lessened the freedom of the 
inhabitants of the country. Following Zygmunt Bauman’s opening words on his book 
Freedom, I never thought about freedom until I found breathing difficult. 

The present dissertation aims to make a journey from the philosophical through 
the normative concept of freedom to land on the social perception of that concept. At the 
end, we will be able to understand what freedom is and, by understanding that, contribute 
to a better way to protect freedom for those that now feel that it is difficult to breathe. 
Aware of the complex nature of the subject, I circumscribe my study to the conception 
and perception of freedom in the open public space. Hence, the two research questions I 
will answer are: How is Freedom in Open Public Spaces conceptualized in the town of 
Oñati? And How is Freedom in Open Public Spaces perceived by Oñati townspeople? 

The hypothesis is that the open public space has been conceived as a free space 
where people can develop their lives as they see fit, but in fact, the open public space has 
become the locus where multiple social actors struggle for control, thus framing the 
freedom that can be developed in the public space. The standpoint of the research is that 
western philosophical and legal tradition has enhanced the expansion of negative 
freedom, missing its positive dimension, i.e. freedom of being. Freedom is a 
comprehensive concept that cannot be understood as positive or negative, those are only 
emanations of the same phenomenon. 

Sociologically -Bauman (1988) argues- freedom is itself a social fact, produced 
and endowed with the meaning it happens to carry at a particular society, time and place. 
The methodology of the dissertation will follow the interpretivist paradigm, usually 
associated with qualitative methods in social sciences, sociology being concerned with 
the understanding of social action and its consequences. “[T]he human world is a world 
of meaning in which our actions take place on the basis of shared understandings. To 
understand society, we need to understand people’s motives and interpretations of the 
world.” (Walter 2013, p. 17). 

The dissertation carries out a document analysis that includes: (i) the study of a 
limited number of Authors that have studied liberty, freedom, public sphere, and public 
space from a philosophical and sociological standpoint; and, (ii) the study of the norms 
concerning the public space and freedom in the town of Oñati. The analysis then draws 
from a survey of a sampled limited number of residents in Oñati, which was conducted 
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to unveil the perception of the freedom in the use of the Foruen Enparantza in the town 
of Oñati as an example of an open public space. 

The dissertation is organized in three chapters. The first chapter after the 
introduction, Philosophical Understandings of Freedom and Public Space, follows Gyan 
S. Sharma (1977), who holds that the literature of freedom is the expression of the values 
that presuppose freedom. In other words, literature about freedom is an expression of the 
reality or at least the perception of freedom in a given society. The chapter contrasts the 
concepts of (i) public sphere and public space; and, (ii) liberty and freedom. In the first 
part, I will analyze the concept of the public sphere, understood as an intangible 
phenomenon pertaining to the realm of ideas and political discourse. Public space is 
unveiled as the factual space where freedom can appear, by distinguishing the public from 
the private. The second part of the first chapter will also distinguish between liberty and 
freedom and its positive and negative conceptions. I suggest there is a cognitive link 
between the concepts of public sphere and liberty and public space and freedom as 
pertaining to the political and social realm respectively. 

The third chapter, Socio-Legal Understandings of Freedom and Public Space, 
makes a normative delimitation of freedom and the Open Public Space, tied to the positive 
conception of freedom made by the Spanish state as well as the local authorities. From 
this delimitation, a normative concept of the freedom in the use of the open public space 
unveils a rules inventory in this matter. The second part of this chapter analyses the results 
of the survey conducted in the town of Oñati to understand the perception of freedom in 
the use of the open public space, specifically the Foruen Enparantza. This is the chapter 
where the relationship between the normative conception of freedom and the social 
perception of freedom is unveiled and provides the necessary data to construct the matrix 
presented in the last chapter. 

In the fourth and concluding chapter, I present a Matrix of Analysis that imbibes 
the data analyzed throughout the previous chapters. The matrix provides: (a) a normative 
concept of freedom; (b) a justification of the norms that define the open public space 
according to that freedom; (c) a normative definition of public space; (d) a positive 
conceptualization of public space; and, (e) a positive conception of users of the public 
space. 
 
I Philosophical understandings of freedom and public space 
 
The main concern of this dissertation is the understanding of freedom as a live 
phenomenon, rather than that concept that is valid only in books. Cengiz Çağla (2014) 
proposes that liberty is not an instrument, but an end itself and those societies that never 
tasted it are not able to understand it on all its aspects. Hannah Arendt (2006) suggests 
that the Western philosophical tradition understands that freedom is an attribute of will 
and thought rather than of action, hence it begins where the individual abandons the 
political realm and can only be experienced in solitude. That is a very philosophical view 
of liberty: “Sociology breaks away from a picture of a man who is isolated, self-sufficient 
and defending himself from the impact of his environment; it shows him [the individual] 
linked with a group, with the society." (Borucka-Arctowa 1977, p. 55). 
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In addition to the social context in which we must speak of freedom, it is important 
to remember that “[f]reedom requires place: to be free to do something, one needs a place 
at which to do it.” (von Hirsch and Shearing 2000, p. 84) The attempt done in this chapter 
is to discover where that place should be. From the plethora of options that can be chosen, 
from the private (with all its nuances) to the public, through the common space, I have 
opted for choosing the extremes that allow to clarify more easily the space most suitable 
for the development of freedom, this would be: (i) private space, or (ii) public space. 
Personally, I am inclined to think that the public space is the place where freedom can be 
fully developed. Hence the importance of delimiting the study of the concept of freedom 
to its use in the public space. To be able to develop such a conceptualization, a definition 
of the public space must be done first, as distinguished from the general concept of public 
sphere popularized by Jürgen Habermas (1996). Kerimov’s argument is that freedom has 
a direct relation with public life, where relations must be "truly humane" (Democratic, 
favorable and benevolent) as a precondition for the free self-realization of the personality 
(Kerimov 1977). 
 
1  From the public sphere to the public space 
 
What is common to the concepts “public sphere” and “public space” is the term public. 
The easiest way to deal with the meaning of “public” is by contrast with “private”. Don 
Mitchell (2003) says that private and public are defined and constrained by gender, class 
and race and that can give us a clue on the definition of the public. The different labels 
created by society produce different scenarios in which individual or collective life can 
be developed. This thesis does not deal with the impact that differences of gender, race 
or socioeconomic conditions have in the public or private realms, but it is important to 
leave it as a reminder for future studies on the subject. The private and the public realm 
cannot be completely dissociated. Antje Gimmler (2001) argues that both (public and 
private realms) are mutually dependent given that the attitudes, interests, desires and 
motivations of the individuals emerge from their interaction with the public, but the public 
is created by the interaction of the different groups, individuals and authorities that create 
a complex network of interests. 

According to Nancy Fraser (1992) the private sphere is not state-related, is 
accessible and to the concern of a few, is not pertaining to the common good but to a 
private property in a market economy and to the domestic or personal life with the 
consequent particular interests. “Freedom thus presupposes that the individual has some 
assured private sphere, that there is some set of circumstances in his environment with 
which others cannot interfere.” (Hayek 1960, p. 13) The key issue that differentiates the 
private from the public is the power of exclusion that exists (or should exist) only in the 
private and “[…] creates an expanded ambit of personal choice. It permits the owner to 
decide with whom (if anyone) he wishes to share his space, and for what purposes and 
activities.” (von Hirsch and Shearing, 2000, p. 82) This is a sphere that is appropriate for 
human liberty. “It comprises, first, the inward domain of consciousness; demanding 
liberty of conscience, in the most comprehensive sense; liberty of thought and feeling; 
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absolute freedom of opinion and sentiment on all subjects, practical or speculative, 
scientific, moral, or theological.” (Mill 1989, p. 15) 

Nancy Fraser (1992) understands the public sphere as state-related, accessible and 
concerning to everyone, and pertaining to the common good or shared interest. The public 
is the place where everything becomes visible to all -says Jürgen Habermas (1996)- by 
being open to all, in contrast to the closed or exclusive places of the private realm. The 
public -according to Daniel Innerarity (2006)- is exposed to the gaze, judgment, and 
approval of the community. This conceptualization seems familiar to the one given by 
Hannah Arendt (1998) for whom the term public has two possible meanings (i) the realm 
where everything can be seen and heard by everyone; and, (ii) the world common to all, 
differentiated from our own being placed in it. This is what has been called the Agnostic 
Public Sphere (Benhabib 1992) and criticized as a model identified with the Greek 
conception of the polis, as a homogenous realm, whose homogeneity can only be possible 
by the exclusion of women, slaves, foreigners and in a wider sense everyone not 
pertaining to the dominant public.  

 
One can understand the public sphere as a network of public spheres and counter-
public spheres that compose a whole; it creates an intentional realm of freedom 
where opinion -and will- formation of all citizens can develop. (Gimmler 2001, 
p. 27) 

 
Habermas identifies the public sphere, says Fraser (2007), with a national notion, 
identified mostly by the territory of the state, but also by the language, media, politics and 
economy. These correlations are not clear once you prove the facticity of the theory, but 
this will be evidenced afterwards in the second chapter of this thesis when analyzing the 
perception of freedom in the use of the public space. The idea that the public sphere 
cannot be completely identified with the state is also shared by Jos de Beus when he wrote 
that “[a] public sphere is a country like a collection of voluntary associations distinct from 
the state.” (de Beus 2006, p. 76). The possible source of this confusion lies in the virtues 
associated with the public sphere, mostly with democracy’s values and likewise related 
with the idea of the nation state. Hence the correlation between the nation state and the 
public sphere. Those virtues are tested -according to Habermas (1996)- in the public 
sphere and there and only there do virtues receive recognition. 

The connection between the public sphere and democracy is important, “[…] 
public sphere should correlate with a sovereign power. Together, these ideas -the 
normative legitimacy and political efficacy of public opinion- are essential to the concept 
of the public sphere in democratic theory.” (Fraser 2007, p. 7) According to Fraser (1992), 
public sphere requires the elimination of social inequalities so that subaltern counter-
publics can dispute the dominant publics. 

 
In its classical Habermasian form, the theory associates the idea of inclusiveness 
with the all affected principle. Applying that principle to publicity, it holds that 
all potentially affected by political decisions should have the chance to 
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participate on terms of parity in the informal process of opinion formation to 
which the decision-takers should be accountable. (Fraser 2007, p. 21) 

 
Using the all-affected principle, the society legitimates the creation of the public opinion 
where everyone potentially affected can participate in the creation of the public space by 
the modification of social and legal norms. These affected people can be identified with 
the idea of the civil society -Gimmler (2001) argues-, but (as will be unveiled later) that 
civil society is not usually identified with the entirety of the affectation holders, but with 
those who hold power, which eventually concerns sources of unfreedom. This is related 
to the liberal vision. 

 
The public sphere comes into existence whenever and wherever all affected by 
general social and political norms of action engage in a practical discourse, 
evaluating their validity. In effect, there may be as many publics as there are 
controversial general debates about the validity of norms. Democratization in 
contemporary societies can be viewed as the increase and growth of autonomous 
public spheres among participants. (Benhabib 1992, p. 87) 

 
The big question that must be asked is if the public sphere needs a place to attain existence 
or if on the contrary public sphere is an immaterial concept whose existence is not linked 
to the factual world but to the world of ideas. The answer to that question is not clear and 
seems like the public sphere is an immaterial concept, whose efficiency is linked to the 
factual world. Mitchell explains the distinction thus: 

 
The public sphere in the sense that Habermas developed it and many of his critics 
have refined it is a universal, abstract sphere in which democracy occurs. The 
materiality of this sphere is, so to speak, immaterial to its functioning. Public 
space, meanwhile, is material. It constitutes an actual site, a place, a ground 
within and from which political activity flows. This distinction is crucial, for it 
is “in the context of real public space that alternative movements may arise and 
contest issues of citizenship and democracy (in Howell 1993, 318). [Mitchell 
2003, p. 134] 

 
The public space is the place where affectation holders (state, market actors, political 
organizations, civil society, individuals) get the chance to be seen and therefore earn the 
majority acceptance and support. “The public domain came to constitute the network of 
locations (roads, parks, public squares, and like) that we now recognize as public spaces.” 
(von Hirsch and Shearing 2000, p. 79). Mitchell (2003) imagines the public space as the 
site of political inclusiveness where individuals debate and interact around political 
interests. “The struggle over what gets included in the public agenda is itself a struggle 
for justice and freedom.” (Benhabib 1992, p. 79) There is a structural correspondence -
Daniel Innerarity (2006) argues- between the physical arrangement of things and its 
associated political practices, between public space and the public sphere. Hence, “[…] 
public space" is defined either as that space in which only a certain type of activity, 
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namely action as opposed to work or labor, takes place, or it is delimited from other social 
spheres by reference to the substantive content of the public dialogue." (Benhabib 1992, 
p. 80). The public space enables the political activities of the public sphere, but also, being 
a factual space must enable people to move or not at will. “This space is 'public' in the 
sense that it is supposed to be available to any members of the public; such persons, it is 
assumed, need not be required to account for their presence in such spaces to anyone.” 
(von Hirsch and Shearing 2000, p. 79). 

 
The right to hold public meetings (including processions, marches and 
demonstrations) has given rise to acute controversy in modern times and has also 
posed considerable problems for both the legislator and for the courts. Clearly, 
the state has the right to preserve public order, but this may frequently clash at 
critical points with the right of holding protest meetings. (Lloyd 1991, p. 146) 

 
Innerarity (2006) thinks that the idea of public space is closely linked with the city and 
the values connected to it, by being a place for the strangers, where the physical proximity 
coexists with the social distance. Anonymity would thus be an essential value of the city 
and could be a source of freedom in the use of the public space. If the public space is 
identified with the city, what sort of city is Innerarity thinking about? 

 
The Chicago School established, at the beginning of the twentieth century, three 
distinctive characteristics of the city that have already become commonplace: 
heterogeneity, thickness and large size. In the city all the elements -residents, 
buildings, and functions- are in narrow, «condemned» so to speak to reciprocal 
tolerance. This obligation, over the course of the centuries, has led to the set of 
rules we admire as a historical culture of the city. (Innerarity 2006, p. 97) 

 
The first impression when arriving at a city, coming from a rural town, is often of fear, in 
the city, everything seems anonymous, uncontrolled, and heterogeneous. “Cities [a]re 
necessarily public - and therefore places of social interaction and exchange with people 
who [a]re necessarily different.” (Mitchell 2003, p. 18). The heterogeneity and large size 
of the city create that perception of anonymity and turmoil, but the public space is created 
to provoke exactly the opposite. “More and more the spaces of the modern city are being 
produced for us rather than by us.” (Mitchell 2003, p. 18). The public space is produced 
for us in the struggle of dominant powers, hence it is not “[…] erected for one and planned 
for the living only; it must transcend the lifespan of mortal men.” (Arendt 1998, p. 55). 
Even if the public space is made for us, it is -Mitchell (2003) argues- socially produced 
through its use, meaning that regardless of the origin of the public space, it becomes 
public by the ongoing dialectical interaction of the people that participate on the space, 
those that before I called the affectation holders and the power holders. 

 
The interest in being able to move about freely in public space may also rest also 
on ideas of membership in a free community. To move about unhindered in 
public spaces seems a basic entitlement of community membership: that if it is 
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one's own country, then one should be able to go about in it and to observe and 
enjoy what its public spaces have to offer. (von Hirsch and Shearing 2000, p. 85) 

 
Summarizing, public space is constituted by the network of places where social, political, 
cultural, and economic activity is developed. Public space cannot be understood without 
the existence of the public sphere as the realm where individuals and society merge and 
contest interests. Conceptually, the difference between the public and the private realm is 
clear, but the multiplicity of scenarios where the public and the private merge is endless 
and for that reason, authorities and society converge in the creation of places strictly 
designed to become public spaces. Public spaces, as a social construction, are created 
through its use to provide a safe place where the individual -acting by himself or on behalf 
of a group- finds her/his place in the world. It seems like the public space is the only place 
where freedom (as a social concept) can reach a true existence. An existence that -as I 
will try to prove later- cannot fully achieve freedom in the private sphere. “Without a 
politically guaranteed public realm, freedom lacks the worldly reality.” (Arendt 2006, p. 
147). That is the importance of the correlation between public space and freedom. “In 
public space, a person's options are ordinarily constrained to a modest degree by 
prohibitions of the criminal law. Such prohibitions, however, generally leave a wide 
residual ambit of free choice.” (von Hirsch and Shearing 2000, p. 84). The amount of 
freedom left for the individual to act in the public space is also constrained by the physical 
space design and a wide range of rules that can be social, legal, or moral. “The political 
realm, ordinarily developed in the public sphere, is where freedom has always been 
known as a fact of the everyday life.” (Arendt 2006, p. 144). 

 
2  From liberty to freedom 
 
Until now, I have not introduced a very important distinction (and the most relevant 
reason for choosing English over Spanish as the language of this dissertation), the 
distinction is that between Liberty and Freedom. The distinction between liberty and 
freedom is not easy, and respectable scholars have advocated for the differentiation, only 
to end up using them as synonyms. An extreme example of this confusion can be seen at 
the definition given by Barnet when he wrote that "By liberty is meant those freedoms 
which people ought to have.” (Barnett 1998, p. 2) To try to unveil their difference and 
use the terms correctly I propose the understanding of liberty as a wider philosophical 
term that, for now, we can identify as similar in terms of its semantic field of application 
to the already given to the public sphere. 

Bauman (1999, p. 16) wrote -following Freud and his "Civilization and Its 
Discontents"- that the gift of civilization is security, meaning that civilization offers 
freedom from fear, but also by offering this emancipatory power, civilization requires the 
surrender of individual liberty. From that point of view, liberty and freedom could never 
be synonyms, the obtaining of one requires the delivery in the pledge of the other. The 
surrender of liberty in the name of security is problematic, not only conceptually, but 
practically, several cases of abuse that have been perpetrated in the name of the security 
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-or its pretty face: freedom from fear- are countless and that relation must be 
dichotomized.  

The English language has no regulatory body as the Spanish Royal Academy or 
the French Academy to decide about the meaning and use of the words, but some 
significative efforts have been made to provide definitions to the words that compose the 
English language.  

Liberty’s origin is “Late Middle English: from Old French liberte, from Latin 
libertas, from liber ‘free’.” (Oxford Dictionaries 2017b). 

Liberty is “[…] the possibility of choice among a range of opportunities without 
interference from anybody” (Beachler 1992, p. 216). 

Autonomy is a basic element of liberty. “Naturally the autonomous person has the 
capacity to control and create his own life.” (Raz 1986, p. 408). 

As pointed out before, liberty is a social value and a Democratic term. According 
to Çağla (2014), there is a dialectical relationship between liberty and equality. As a social 
value, liberty "[…] can exist only for an individual who lives among others and who is 
adequately protected against their interference.” (Spitz 1994, p. 334). What is common to 
all social systems is liberty constraint in the name of several social aims (security, order, 
development, among others). Berlin (2002) identifies liberty as the area where others 
(inside or outside the social system) are not allowed to interfere with the individual’s 
activity. “[Liberty] signifies a social relation, as asymmetry of social conditions; 
essentially it implies social difference -it presumes and implies the presence of social 
division.” (Bauman 1988, p. 9). 

"Liberty, as a principle, has no application to any state of things anterior to the 
time when mankind have become capable of being improved by free and equal 
discussion." (Mill 1989, p. 14). Çağla (2014) argues that when liberty is equal for all, the 
democratic value expressed in liberty transforms equality (and not liberty) as the 
governing principle of democratic societies. That argument is supported by Bauman: 
“[t]he effectiveness of freedom demands that some other people stay unfree. To be free 
means to be allowed and to be able to keep others unfree.” (Bauman 1988, p. 46). 

If some people are kept unfree, that means that "We must preserve a minimum 
area of personal [liberty] if we are not to 'degrade or deny our nature'. We cannot remain 
absolutely free, and must give up some of our liberty to preserve the rest." (Berlin 2002, 
p. 173) Sen (1999) provides two reasons to contemplate in the importance of personal 
liberty: (i) the success of a society is evaluated by the substantive freedoms that every 
individual enjoys; (ii) the effectiveness that the social system must protect those liberties. 

Bauman (1988) argues that social systems differ in the degree of liberty they offer 
and claim from individuals that conform society and to do so social system is designed 
by some setting a series of norms, while others are forced to follow, not only by coercion 
or fear but also in the name of the social objectives named before. Coercion and power 
are related to the harm principle formulated by Mill (1989) by saying that the only reason 
to coerce individuals is to prevent them to harm others and, in some exceptional cases, to 
themselves. Beachler (1992) derives a theorem by saying that the distribution or curve of 
power, is the same as the distribution, or curve of liberty, this is so because of the 
asymmetrical tension between a multiplicity of wills. The existence of a multiplicity of 
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wills brings not only tension but conflict between the liberties that entitle them. “The 
difference between liberty and liberties is that which exists between a condition in which 
all is permitted that is not prohibited by general rules and one in which all is prohibited 
that is not explicitly permitted.” (Hayek 1960, p. 19). 

We could say that the definition of liberty can be made on a binary relation. 
Liberty can relate with the possibility of choosing the life that the individual aims to 
pursue (this has been called positive liberty) or the fact that the choosing process is not 
prevented by someone else (negative liberty). “By negative liberty, I meant the absence 
of obstacles which block human action.” (Berlin 2002, p. 325). Positive liberty includes 
the removal of restrictions on my conceiving those desires in the first place. Luigi 
Ferrajoli (2008) introduced another distinction of two classes of liberty: (i) liberty of, and 
(ii) liberty for. That is a very important distinction because the first group protects the 
individual from the interference of the multiple sources of unfreedom (state, market, 
society, family, etc.) and allows that individual to pursue the life she/he pursues. The 
second group have as characteristic its nexus with the body. Seems like both distinctions 
presented are more or less the same. We could identify the Berlin's positive liberty with 
the Ferrajoli's liberty of, and the negative liberty could be identified with the liberty for. 
The great difference between those two distinctions is linguistic. The Berlin's distinction 
results adequate for the trained minds, that after years of study of the liberty make no 
objection to its use. It is for the new-comer that the distinction seems not to be suitable. 
Talking about positive and negative brings some ideological connotations, and that is why 
I think we should adopt and adapt the notion of liberty of and liberty for. 

Let me talk first about liberty from or negative liberty. García Amado (2006) 
thinks that it is not an absolute concept, but a gradual magnitude, meaning that the real 
importance of liberty from resides in the absence of limits to the decisions that the 
individual can make, increasing the range of choices that the individual actually has. 
Liberty from is: “(…) absence of interference beyond the shifting, but always 
recognizable, frontier. 'The only freedom which deserves the name, is that of pursuing 
our own good in our own way', said the most celebrated of its champions.” (Berlin 2002, 
p. 174). A possible source of the understanding of liberty in its negative form is created 
by the idea that liberty is opposed to oppression. Liberty from is the original concept of 
freedom, and opposed to coercion and oppression, and it is valuable -Raz (1986) argues- 
to the extent that it makes possible the existence of positive freedom, generating 
autonomous individuals capable of deciding the ultimate end of their existence, as 
independent beings. 

Liberty for or positive liberty is not an opposed conception to the liberty from. 
This conceptualization of liberty answers the question “What, or who, is the source of 
control or interference that can determine someone to do, or be, this rather than that?” 
(Berlin 2002, p. 169) According to Raz (1986), positive liberty, or liberty for, is valuable 
by being a necessary condition to conduct an autonomous life. “The 'positive' sense of the 
word 'liberty' derives from the wish on the part of the individual to be his own master.” 
(Berlin 2002, p. 178). This sense of the word liberty is the one that tells us about the 
amount of autonomy that the individual holds in the election process. 
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I have already pointed out the difference between liberty and freedom and studied 
the term liberty. Freedom’s origin is “Old English frēodōm (see free, -dom).” (Oxford 
Dictionaries 2017a) Kerimov’s opinion is that freedom’s definition should include three 
components: (i) Cognition of necessity; (ii) Actions in accordance with that necessity; 
and, (iii) Actions in the interest of the society (Kerimov 1977). According to Hannah 
Arendt, freedom is a concept that was not studied by the ancient philosophy and “(…) it 
was the experience of religious conversion -of Paul first and then Augustine- which gave 
rise to it.” (Arendt 2006, p. 144). Freedom is “the reason that men live together in a 
political organization.” (Arendt 2006, p. 145). Berlin (2002) argued that in the ancient 
world the participation in the government was the constitutive element of freedom, hence, 
only free people could participate in public space (the way I argued at the beginning of 
the chapter) and create the social system that in apparent democracy created freedom, but 
only for those participating in politics in the public sphere.  

History has shown us that individuals living in a society without freedom have no 
incentive to remain in that society, therefore tend to confront the status quo or try to find 
relieve the suffering caused by lack of freedom in a different society (with all the threats 
it entails), or the inner-self; however, an escape from whatever could be the cause of the 
unfreedom. 

 
The experiences of inner freedom are derivative in that they always presuppose 
a retreat from the world, where freedom was denied, into an inwardness to which 
no other has access. The inward space where the self is sheltered against the 
world must not be mistaken for the heart or the mind, both of which exist and 
function only in interrelationship with the world. (Arendt 2006, p. 146) 

 
Freedom is a social condition, otherwise, its essence fades. Freedom lies on the guarantee 
of security to exist, hence according to Hannah Arendt (2006) the ultimate aim of the 
government is to ensure freedom, providing security to its citizens. The reason freedom 
is important, in the words of Hannah Arendt: 

 
We first become aware of freedom or its opposite in our intercourse with others, 
not in the intercourse with ourselves. Before it became an attribute of thought or 
a quality of the will, freedom was understood to be the free man’s status, which 
enabled him to move, to get away from home, to go out into the world and meet 
other people in deed and word. This freedom clearly was preceded by liberation: 
to be free, man must have liberated himself from the necessities of life. But the 
status of freedom did not follow automatically upon the act of liberation. 
Freedom needed, in addition to mere liberation, the company of other men who 
were in the same state, and it needed a common public space to meet them -a 
politically organized world, in other words, into which each of the free men 
could insert himself by word and deed. (Arendt, 2006, p. 147) 

 
Hayek proposes to distinguish the terms liberty and freedom by saying that personal 
freedom is “[t]he state in which a man is not subject to coercion by the arbitrary will of 
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another or others. Sometimes the term "civil liberty" is used in the same sense, but we 
shall avoid it because it is too liable to be confused with what is called “political liberty” 
-an inevitable confusion arising from the fact that "civil" and "political" derive, 
respectively, from Latin and Greek words with the same meaning.” (Hayek 1960, p. 11). 
Borucka-Arctowa (1977) adds to the Hayek proposal the idea that liberty could 
correspond to the positivization of some rights and freedoms, which means -following 
Berlin (2002)- that law limits free action, nevertheless maintaining (at least) a minimum 
area of personal freedom to allow the individual to pursue its own aims. That personal 
freedom may, or may not be, a product of law, what is sure is that it is created through a 
social process, which involves two kinds of relation: “(1) social arrangements to expand 
individual freedoms and (2) the use of individual freedoms not only to improve the 
respective lives but also to make the social arrangements more appropriate and effective.” 
(Sen 1999, p. 31). 

“Conversely, in a way we have already noted, we have freedom in the sense of 
normative liberty wherever no duty exists or applies. We are free to deliberate among 
whatever seems to us desirable courses of action, and in a large way, we are morally free 
to construct and periodically revise our own plan of life, just so long as we do not plan to 
infringe the basic duties. We are free to go ahead and carry out our decisions in fulfilment 
of plans and projects.” (MacCormick 2008, p. 106). 

Borucka-Arctowa identifies the term liberties with freedom or freedoms, but 
leaves a legal sense to the singular of liberty, composing liberty of a series of freedoms. 
“The challenge of the believer in liberty is to reconcile this widespread interdependence 
with individual freedom.” (Friedman 1982, p. 13). Probably the most important 
contribution to the differentiation of the terms is given by Bellamy (1992) when analyzing 
the thought of Charles Taylor and identifying liberty as an opportunity concept and 
freedom as an exercise concept which involves not only the quantity of options available 
but also the quality of those ones.  

The distinction previously made between liberty from and liberty for -usually 
identified as negative and positive respectively- is not valid when we are talking about 
freedom unless equality is given to the whole components of the society. “Freedom to 
[what we have called liberty for] without actual equality becomes the privilege of a certain 
group only.” (Borucka-Arctowa 1977, p. 58). On the other hand, Berlin calls freedom 
from the wider sense of the term freedom when he wrote that “[i]n the larger sense, of 
course, freedom means freedom from the rules of a society or its institutions, from the 
deployment against one of excessive moral or physical force, or from whatever shuts off 
possibilities of action which otherwise would be open.” (Berlin 2002, p. 326). 
 
II Socio-legal understandings of freedom and public space 
 
Until now I have developed a study based on the ideas of the greater minds about the 
public space and freedom, but those ideas (though valuable in themselves) cannot 
complete the aims of this thesis. This happens because we have already seen (See chapter 
I) that the public space is a social construction, even if we think of the public space as a 
natural park or some mountain, its definition as public is given by the social interaction. 
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Freedom is also a social construction. “The freedom of man depends on the conditions 
under which he lives, works, and creates. The self-realization of the human personality 
takes place in a society and because of it.” (Kerimov 1977, p. 298). 

In this chapter, I will unveil the normative and factual nature of freedom in its 
relationship with the public space, first analyzing seven selected norms that can be applied 
to the use of the open public space. It is important to know the normative reality of the 
town of Oñati because there is a difference between freedom in philosophy and freedom 
in norms. 

 
A philosopher would say that the law regulates every action of the citizen, 
prescribing in detail what is his duty to do from morning to night, there is no 
liberty left. Liberty, for the philosopher, implies choice of conduct, and liberty 
merely to do one’s duty (as to pay taxes) is a poor kind of joke. The philosopher's 
use of the term is important and useful, but it is not the one generally needed by 
the lawyer. Once legal liberty is defined as the absence of a duty to act otherwise, 
it follows that there can be a liberty to perform a legal duty. (Williams 1992, p. 
37) 

 
A complex object of study like freedom cannot be understood only philosophically and 
normatively, a component of empiricism is required to fulfil the aims set at the beginning 
of this research. 

Looking at sociology as an empirical-analytical science of the social, the 
discipline faces the problem of 'freedom' and 'equality' as follows: 

1. Sociology depends on historical-social 'ideas' and 'concepts' (theoretical 
 constructions) of 'freedom' and 'equality' for theme orientation. 
2. Sociology does take up notions of 'freedom' and 'equality' as objects of 
 analysis. The sociologist is asked to avoid confusion of this object-
 reference with material value positions he or she might have. 
3. Therefore, the particular sociological level of analysis would refer to the 
 following dimensions of 'freedom': 

3a. Freedom from whom? (Member of what specific group, 
 organization, etc.). 

3b. Freedom in what areas of activity? 
3c. How is freedom guaranteed? (Laws, conventions, position in the 

power-structure, etc.). (Schmidt 1977, pp. 1120–1121) 
 
1  Normative understanding (conceptualization of freedom) 
 
When thinking about freedom, especially freedom in the use of the open public space, to 
have a normative perspective is important. Spitz (1994) believes that freedom is a 
juridical situation where others are constrained to avoid the interference with my freedom 
and the legal system presents some mechanisms to protect that right. We could add to that 
the consideration that I also have the obligation to avoid the interference with others’ 
freedom. Sharma (1977) also adds to the discussion that coercion is inherent in all norms 
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and the problem is the degree to which that coercion is allowed by the society where the 
norm operates and that is the place -Ferry (1994) argues- where society recognizes its 
own conception of freedom. “The task of a policy of freedom must, therefore, be to 
minimize coercion or its harmful effects, even if it cannot eliminate it completely.” 
(Hayek 1960, pp. 11–12). 

To understand the conceptualization of freedom in the use of the open public space 
I chose the Foruen Enparantza in the Basque town of Oñati. The Spanish Constitution is 
the first normative body we must consult to frame the study to a specific society. Results 
revealing the table of contents of the Constitution. The Constitution consists of a total of 
ten titles, and title I is essential to this research. 

It is entitled Of Fundamental Rights and Duties and is divided into five chapters: 
(i) Of Spaniards and foreigners; (ii) Rights and Freedoms; (iii) Principles of social and 
economic policy; (iv) Guarantees of fundamental freedoms and rights; and, (v) The 
suspension of rights and freedoms. The second chapter (Rights and freedoms) is divided 
into two sections, the first of which, on Fundamental rights and public freedoms, is 
directly relevant for this research. 

What does the Constitution mean when talking about public freedoms? But first, 
we can ask if the Constitution is talking about public freedoms or public liberties. The 
normative spectrum covered by the constitutional norms makes one think that is talking 
about liberty, but the use of the term “libertades" in plural suggests that it is talking about 
freedoms, the way we discussed before (see chapter two). 

Dennis Lloyd (1991) constructs a list of the main values expressed in legal 
freedom; as follows: (1) Equality and Democracy; (2) Freedom of contract; (3) The right 
of Property; (4) The right of Association; (5) Freedom of Labor; (6) Freedom from Want 
and Social Security; (7) Freedom of Speech and of the Press; (8) Freedom of Religion; 
(9) Personal Freedom; and, (10) The Rule of Law. Article 14 (first of Chapter Two, on 
rights and freedoms, and overarching both sections of the chapter) establish that 
“Spaniards are equal before the law, and no discrimination based on birth, race, sex, 
religion, opinion or any other personal or social condition or circumstance may prevail.” 
(Constitución Española 1978) The Spanish constitution seems to associate the idea of 
freedom with that of equality, matching with the first principle of justice proposed by 
Rawls, i.e. that “Each person has an equal right to a fully adequate scheme of equal basic 
liberties which is compatible with a similar scheme of liberties for all.” (Rawls 1993, p. 
291). 

Section One (Fundamental rights and public freedoms) guarantees the ideological 
and religious freedom, but this one is limited to the maintenance of the public order 
(Constitución Española 1978, Art. 16), personal freedom that the Spanish Constitution 
links with the security (Constitución Española 1978, Art. 17), freedom of residence and 
movement inside the Spanish territory (Constitución Española 1978, Art. 19), freedom of 
expression and academic freedom, limited to the respect of the rest of the liberties 
(Constitución Española 1978, Art. 20), freedom to participate in public affairs, that we 
can relate with the public sphere (Constitución Española 1978, Art. 22), freedom of 
association (Constitución Española 1978, Art. 28), freedom of enterprise (Constitución 
Española 1978, Art. 38), and the freedom of assembly, that is limited by the need to give 
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prior notice to the authority when meetings and demonstrations are made in the public 
space (Constitución Española 1978, Art. 21). Chapter Five of the Spanish Constitution is 
of special importance given that it positivizes the possibility of suspending the rights and 
freedoms declared by the Constitution when a state of emergency is declared. The 
following table may be useful. 
 

TABLE 1 

FREEDOM LIMITATION ARTICLE 

Academy Respect of the rest of the liberties 20 

Assembly Give prior notice to the authority 21 

Association Limited in the public space (see freedom of 
meeting) 

28 

Enterprise None 38 

Expression Respect of the rest of the liberties 20 

Ideological Maintenance of the public order 16 

Movement None 19 

Participation in public affairs Limited in the public space (see freedom of 
meeting) 

22 

Personal None 17 

Religious Maintenance of the public order 16 

Residence None 19 

Security None 17 

Suspension of freedoms when state of emergency is declared 55 

Table 1. Freedom in the Spanish Constitution 

 
Freedom of assembly is the most important for our research. The Organic Law that 
Regulates the Right of Assembly “[…] pretends to regulate the essential core of the right 
of assembly.” (Ley Orgánica Reguladora del Derecho de Reunión 1983) The law allows 
public authority to forbid public manifestations whenever they think these could be an 
alteration of the public order or danger to the people or goods. The authorities will 
suspend the demonstrations, according to the law (Ley Orgánica Reguladora del Derecho 
de Reunión 1983, Art. 5), when they are illicit, or public order is disrupted, and when the 
assistants are wearing paramilitary uniforms. 
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The law (Ley Orgánica Reguladora del Derecho de Reunión 1983, Art. 8) 
establishes the obligation to ask the authorities in a lapse of ten to thirty days for the 
permission to celebrate public reunions with more than twenty people and in 
extraordinary and serious causes the authorization can be asked with only twenty-four 
hours in advance. 
 

TABLE 2 

FREEDOM LIMITATION ARTICLE 

Assembly Alteration of the public order Preamble 

Danger to public goods Preamble 

Danger to the people Preamble 

Illicit demonstration 5 

Permission granted by the authority 8 

Wearing of paramilitary uniforms 5 

Table 2. Freedom in the Organic Law that Regulates the Right of Assembly. 

 
The Organic Law of Protection of Public Safety is probably the most controversial Law 
in the last years. In Spain is better known as the "Gag law" because several freedoms 
limited on the benefit of the security of the inhabitants of the Spanish territory. The norm 
begins by stating that "(…) security is the guarantee that the rights and freedoms 
recognized and protected by democratic constitutions can be exercised freely by the 
citizens.” (Ley Orgánica 4/2015, Preamble). 

According to Article 1, the purpose of the Law is the citizen security, as a 
prerequisite for the exercise of public freedoms. “The protection of the free exercise of 
the fundamental rights and the public freedoms (…). The preservation of citizen security 
and coexistence (…). The peaceful use of roads and other goods of the country and, in 
general, spaces destined to the use and public enjoyment.” (Ley Orgánica 4/2015, Art. 3) 
are the ends of the Law. 

The Law entitles security forces to limit the movement and permanence in public 
places in the case that security is or could be altered. (Ley Orgánica 4/2015, Art. 17) Even, 
as an extraordinary security measure, the authority can order the closure, prohibit the 
passage, and evacuate buildings or public spaces. (Ley Orgánica 4/2015, Art. 21). 

Section Two (Maintenance and restoration of citizen security at meetings and 
demonstrations) of Chapter Three of the Law is the most important one in relation to the 
aims of this thesis. "The authorities to which this Act refers shall take the necessary 
measures to protect the holding of meetings and demonstrations, preventing the 
disturbance of public safety. Likewise, they may agree on the dissolution of meetings in 
places of public transit and demonstrations (…)”. (Ley Orgánica 4/2015, Art. 23). 
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The real dangers of the so-called "gag law" lie in opening the possibility to the 
authority to limit or reduce (with varying degrees of temporality and gravity) the freedoms 
that can be exercised in public space. In addition to the possibility of limitation of 
freedoms, the ambiguity with which the rule has been drafted is evident, allowing the 
administrative authority (other than the judicial authority) the normative interpretation, 
giving rise to abuses for the sake of security. This is very important in modern times 
where attacks on civilian targets have increased, which has allowed the reduction of 
freedoms both in the public sphere and in the realm of the private, where there is no army 
that convinces some people to feel free in the open spaces of large cities specifically. 
 

TABLE 3 

FREEDOM LIMITATION ARTICLE 

Assembly Security 23 

Public Freedoms 1 

Transit 17 

Table 3. Freedom in the Organic Law on the Protection of Citizen Security. 

 

Leaving aside the Spanish state’s normative and penetrating in what concerns the town 
of Oñati I found the first clue on the use of the open public space in the town by analyzing 
the Ordinance for the Celebration of Civil Farewells or Tributes by Death in Oñati. “This 
ordinance regulates the performance of funerals or civil tributes by death as a social need 
to offer a dignified and personal ceremony to those citizens who have chosen to live 
without religion, according to how the deceased person conceived life”. (Ordenanza para 
la Celebración de Despedidas u Homenajes Civiles por Fallecimiento en Oñati 2012). 
The funerals can only be celebrated in the Santa Ana Garden, as well as at the park in 
front of the cemetery. (Ordenanza para la Celebración de Despedidas u Homenajes 
Civiles por Fallecimiento en Oñati 2012, Art. 2). Sadly, the Foruen Enparantza is not on 
the list of places where these activities can be developed, but we are getting closer. For 
now, this could be useful to understand how the Town Hall has designed public spaces 
for every kind of activities. 
 

TABLE 4 

FREEDOM LIMITATION ARTICLE 

Assembly Only certain places 2 

Permission granted by the 
Authority 

Table 4. Freedom in the Ordinance for the Celebration of Civil Farewells or Tributes by Death in Oñati. 
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An activity that is hardly seen in Oñati is the use of the public space for informal 
commerce. That activity is controlled by the Ordinance that Regulates the Street Vending 
in the Municipality of Oñati. Formally the commerce in the streets can be practiced under 
four schemes and none of them includes the commerce in the Foruen Enparantza. 

The first scheme allows the commerce in the fairgrounds forbidding the 
commerce outside the designated place (Ordenanza Reguladora de la Venta Ambulante 
1994, Art. 5) with a strict time table from nine to thirteen hours (Ordenanza Reguladora 
de la Venta Ambulante 1994, Art. 4) and strictly forbidding to sell merchandise to voices 
or to implement any sound system. (Ordenanza Reguladora de la Venta Ambulante 1994, 
Art. 9). 

Together with the previous scheme commerce can be developed in establishments 
for a period shorter than one month (Ordenanza Reguladora de la Venta Ambulante 1994, 
Chapter. 2), not constituting properly street vending. Also, during holidays, and 
sporadically, handicrafts or products of the region can be sold in the Foruen Enparantza 
and other places designated by the Town Hall (Ordenanza Reguladora de la Venta 
Ambulante 1994, Chapter 3). “Street sales outside the fairground, through vehicles, or 
establishment of street stalls, and outside the holidays (…) is expressly prohibited.” 
(Ordenanza Reguladora de la Venta Ambulante 1994, Chapter 4). 

The normative effectiveness of the ordinance contested by the few street vendors 
that circulate daily the streets of Oñati carrying their products in a bag and offering them 
to anyone who is willing to pay attention. This is a use of public space that, despite not 
being regulated or even prohibited, exists without this means that it jeopardizes the 
stability or security of the public space. 
 

TABLE 5 

FREEDOM LIMITATION ARTICLE 

Commerce Noise production 9 

Permission granted by the Authority 5 

Time and place 4 

Table 5. Freedom in the Ordinance that Regulates the Street Vending in the Municipality of Oñati. 

 
The privatization of the public space or its semi-private use is a phenomenon intrinsically 
associated with the public space. That privatization is principally conducted by economic 
powers with the strength enough to bend the law, and that privatization can have a lot of 
nuances. The private use of the public space made by bars in the Foruen Enparantza 
unveils this quandary. The Normative of the Use of Tables and Chairs in front of Bars 
(Normativa Reguladora del Uso de Mesas y Sillas frente a Bares 1992) regulates the 
commercial use of the Foruen Enparantza as a special area of interest for the Town Hall. 
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The mayor, by reason of sports, cultural or other activities, may order the 
removal of tables and chairs when they may hinder the celebration of such 
activities and for as long as it is indispensable, all without right to compensation. 

 
In the area of Foruen Enparantza, this is the Plaza Mayor of the Municipality, and 
considering its nature as a cultural and tourist center, as well as the constructive 
characteristics of the buildings that make it up (especially the acoustic insulation), the 
City Council has decided to provide it with a special closing time, in the closing time of 
the establishment itself, and for which, the applicant must indicate if he has interest in 
such timetable because it will be established by an overload Of the municipal tax of the 
order of 10%." (Normativa Reguladora del Uso de Mesas y Sillas frente a Bares 1992, 
Art. 5) 
 

TABLE 6 

FREEDOM LIMITATION ARTICLE 

Commerce Cultural interest 5 

Noise production 

Payment of extraordinary tax rates 

Permission granted by the Authority 

Timetable 

Table 6. Freedom in the Normative of the Use of Tables and Chairs in front of Bars. 

 
The Ordinance on the Use of Roads or Pubic Places with Non-Commercial Advertising 
regulates the use of the public space for non-commercial advertising, as an effort to keep 
the public space as a place of adequate coexistence of the different interests of the 
Inhabitants of Oñati, securing the conservation of the public space. According to the 
ordinance, graffiti is forbidden (Ordenanza sobre la Utilización de Vías o Lugares 
Públicos con Publicidad no Comercial 1989, Art. 6), as well as placing posters and 
stickers on structural elements of the municipality (Ordenanza sobre la Utilización de 
Vías o Lugares Públicos con Publicidad no Comercial 1989, Art. 9). Placement of posters 
is authorized only during the election period, popular festivities, and those situations 
expressly indicated by the Municipality (Ordenanza sobre la Utilización de Vías o 
Lugares Públicos con Publicidad no Comercial 1989, Art. 10). This ordinance is another 
proof of the low effectiveness of the legislation before the social reality. Oñati, and in 
general the Basque country, is full of graffiti and posters that have found on walls, 
balconies, and bars a place for the expression of the most diverse political and cultural 
concerns. Basque society has taken the street as its own and regardless of what the 
normativity says, that expression cannot be sanctioned without there being sufficient 
reasons beyond the positive freedom to distrust an ascetic landscape and free expressions. 
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The regulation of public space necessarily regulates the nature of public debate: 
the sorts of actions that can be considered legitimate, the role of various groups 
as members of the legitimate public, and so forth. Regulating public space (and 
the people who live in it) "structures attention" toward some issues and away 
from others. (Mitchell 2003, p. 182) 
 

TABLE 7 

FREEDOM LIMITATION ARTICLE 

Expression Conservation of the public space 6 

9 

Table 7. Freedom in Ordinance on the Use of Roads or Pubic Places with Non-Commercial Advertising. 

 
2 Social understanding (perception of freedom) 
 
As has been anticipated, the understanding of the public space and the uses that, at least 
potentially, associated benefits the correct appreciation of the concept of freedom. Thus, 
associating the concept of freedom with the effective use of public space, we are in a 
position to determine whether philosophical judgments and normative dictates are 
actually linked to the factual use that is given to the public space in the exercise of the 
freedoms that have been granted to the inhabitants of, in this case, the town of Oñati. 

 
The extent of my freedom may depend on the following: a) how many 
possibilities do I have (although the method of counting them can never be more 
than a method based on impressions). The action possibilities are not separate 
entities such as apples, which can be enumerated exhaustively, b) how easy or 
difficult it is to realize these possibilities, c) how important they are, compared 
to each other, in the plan of my life, given my character and circumstances, d) to 
what extent they are open or closed by deliberate acts performed by men, e) what 
value they attribute to these various possibilities not only the one that will work, 
but also the general feeling of the society in which he lives. The consideration 
of these factors as a whole will obviously not give an exact or indisputable 
magnitude but only an approximate impression, but sufficient to counterpoise 
models and establish fund preferences.” (García Amado 2006, pp. 76-77) 

 
The perception of people can be measured by several methods. The chosen method was 
the survey. Maggie Walter (2013) claims that surveys are probably the most widely used 
research method and a basic tool for social researchers. The survey offers advantages as 
well as weaknesses, just as any other research method in social sciences. Hence, it is 
essential to keep in mind the reasons that lead us to choose the survey, maximizing its 
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benefits, while noting its disadvantages. Walter (2013) lists five weaknesses: (i) Survey 
data are (mostly) snapshots; (ii) Survey data are self-report data; (iii) Relationship does 
not equal causality; (iv) Surveys cannot provide all the answers; and, (v) Surveys are 
relatively expensive. 

Addressing the first weakness, I must say that it is completely true, probably could 
be much more interesting to develop a research that can account for the development of 
the phenomenon. Being this a research, whose period is limited (five months), trying to 
rectify this weakness, without incurring in worse evils could be problematic. The 
subjectivity of the data is an important asset for this research, one of the aims of it is to 
get to know the perception of freedom in the use of the public space as part of the dialectic 
process that was detailed in chapter one. Hence the perceptions and social context are 
fundamental to know how the normative conceptualization of freedom is received by the 
society. On the third disadvantage listed by Walter the answer is similar, the 
conceptualization of law’s efficacy as a causal relationship between the realms of IS and 
OUGHT could be catastrophic. What I try to find are not causal relations between the 
regulation of the public space and people’s behavior, but a clue to try to understand how 
regulation and perception (social or individual) modify the public behavior corresponding 
to the development of certain freedoms. In that sense, the survey is not looking for all the 
answers, is just looking for the candle that may enlighten the way to understand such a 
complex phenomenon as freedom. 

I may add another disadvantage of the survey, probably the biggest of all, when 
studying closed societies. Such societies tend not to allow the stranger to explore what 
they consider a secret, a taboo or simply something deeply rooted in their identity. The 
big disadvantage is the lack of participation, sometimes disguised as apathy, anger or fear, 
but always resulting in huge headaches for the researcher that with every “No” sees his 
sample reeling like a sand castle that seemed perfect until it was tested before the 
changing tide. 

Knowing the limitations of the method, a survey was conducted in Oñati between 
June 5th to July 31st. Considering that the total population in Oñati is 11,275 inhabitants 
(Euskal Estatistika Erakundea – Instituto Vasco de Estadística 2016; Basque Institute of 
Statistics), the elaboration of a survey that covered to them all in the period of time agreed 
for the fulfilment of this work was impossible. The survey was fulfilled in Spanish (but 
for reasons of convenience has been translated for this dissertation) and structured with 
six population control questions and fifteen questions for data analysis purpose. The first 
questions, identified here as population control questions were made because of the 
already mentioned difficulty to develop a probability sample. As we know “In probability 
sampling, samples are selected in accordance with the probability theory, using a 
procedure that gives every member of the population a known probability of selection.” 
(Walter 2013, p. 101). Oñati is a very small town, mostly isolated from the rest of the 
world and the people are not usually willing to interact with foreign researchers. Given 
the homogenous composition of the population, and the closed development of the society 
the decision was to make a non-probability sampling. At the beginning, the convenience 
sampling appeared as the best suitable method, but “its lack of representativeness 
constrains the validity of the results.” (Walter 2013, p. 110) Hence, quota sampling was 
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performed by selecting people by variables, specifically the ones identified with the 
questions three and four of the control section of the survey. Following the methodology 
detailed by Kerlinger and Lee (2000) a quota sample was developed, achieving 
representativeness by assigning quotas to interviewers. At the moment of the consultation 
of the Euskal Estatistika Erakundea, the data base divided the town population into four 
groups of age, divided by gender, as follows: 
 

TABLE 8 

AGE & GENDER 

0 - 19 20 - 64 >= 65 

TOTA
L MEN WOME

N 
TOTA
L MEN WOME

N 
TOTA
L MEN WOME

N 

2,290 
1,16

9 1,121 6,469 
3,29

5 3,174 2,516 
1,10

5 1,411 

Table 8. Composition of the total population of Oñati. 

 
Knowing the bias that can be introduced to the research by making a survey of underage 
people, the age group under nineteen years old was eliminated, leaving the total 
population to a total of 8,985 inhabitants of the town. The sample was made, willing for 
a trust level of 95% the sample must be of 101 residents of Oñati, to a maximum of 124 
expecting a 9.7% of losses. The quotas remained as follows: 
 

TABLE 9 

QUOTAS 

LABEL TOTAL PERCENTAGE SAMPLE 

Men 20-64: 3,295 37% 37 

Women 20-64: 3,174 35% 35 

Men >=65: 1,105 12% 12 

Women >=65: 1,411 16% 16 

Table 9. Sample size by quotas. 

 
After conducting the survey, the results were very close to what expected. The 100% of 
the male participants between 20 to 64 years old answered, as well as the females older 
than 65. The participation of women between 20 to 64 years old was remarkable, with an 
answer rate of 129% and the group of men over 65 was extremely reticent to answer the 
survey with an answer rate of only 67%. 
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FIGURE 1 

 
Figure 1. Response rate for the Survey. 

 
The female participation was incredibly bigger than the one from males. Also 11 people 
under 19 years old answer the survey, leaving the participation rates as follows: 

 

FIGURES 2 AND 3 

 

 
Figure 2. Participation by gender.  Figure 3. Participation by age. 

 
The education level of the interviewees shows that most of them have a university 
education and no one is non-educated. Is also relevant the occupation of the people, given 
the wide range of answers obtained they were labelled in six categories. It is important to 
mention that no one answered that they are unemployed, especially being the 
unemployment rate in the 8.2% (Euskal Estatistika Erakundea 2016). Also, the number 
of professionals is related to the amount of people with college education, meanwhile 
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most of the retired people have a lower level of education, given the conditions prevailing 
during their youth. 
 

FIGURES 4 AND 5 

 
Figure 4. Education level.  Figure 5. Occupation. 

 
When I asked people for their own description of the public space, I designed the question 
to be answered with one word. The reasons for doing so lie in Freud’s ideas of the free 
association of ideas and the Jung’s projective test: 

 
The subject must respond to each as quickly as possible with a single word 
induced. The examination reveals, on the one hand, the psychological type of the 
subject (extroverted or turned to the outside world, introverted or turned to 
himself), on the other hand unconscious complexes (paternal, maternal, 
fraternal), sources of failure Associative (elongation of reaction time, absence of 
response, response in foreign language, repetition of the inductive word, 
stereotype of the responses). [Doron and Parot 2008, p. 63] 

 
The idea behind the formulation of the question is to unveil the main idea associated with 
the public space, without the large and politically (or socially) correct answers. Most of 
the people related the public space with a particular place, but also with its characteristics 
and sensations that the public space produces in the interviewees. It is important to 
mention that 15 interviewees answered “freedom”, making it the most common answer, 
only followed by “square” in the sense of plaza with 10 answers. 
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FIGURE 6 

 
Figure 6. Description of the public space. 

 
The 95% of the interviewees believe that the Foruen Enparantza is a public space and a 
very similar proportion associates the public space with democratic values, but in a 
slightly smaller proportion think should be subject to rules, as shown in the following 
figures 7 and 8. 
 

FIGURES 7 AND 8 

 

Figure 7. Public space associated with democratic values. 
Figure 8. Regulation of the public space. 
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If the public space is perceived by the interviewees as democratic and regulated, is important 
to know if they associate the regulation with norms that allow or forbid activities, that can 
relate to their perception of the relation between the public space and freedom. Must of the 
interviewees think the regulation in the public space must allow activities, which we can relate 
with the freedom for. 
 

FIGURE 9 

 
Figure 9. Regulative perception of the public space. 

 
In Chapter 2, we discussed the place where freedom must be exercised, differentiating the 
private from the public space. Of course, freedom should be exercised in both realms, but it is 
in the public one where freedom, as a social phenomenon develops as a value that can influence 
lives of the components of the society. The interviewees have the same perception as the one 
defended in this dissertation, as shown in the following figure. 
 

FIGURE 10 

 
Figure 10. Place for the exercise of freedom. 
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Being the public space the place for the best exercise of freedom. Interviewees were asked 
about freedom. Again, the one-word answer method was used, for the reasons expressed 
before, and labelled according to its relationship with positive and negative freedom. More 
than 50% of the answers related to negative conceptions of freedom. Surprisingly, 21 of the 
interviewees answered “respect” as a value associated with freedom, only followed by “right” 
with 10 answers. The relation between freedom, respect, and rights is intrinsically related to 
the liberties or freedoms that should be protected or enhanced in the use of the open public 
space. 

Figure 12 shows the negative freedom perspective in the minds of the interviewees, 
related with the relation of freedom and limits showed in figure 11. Being constraints intimately 
related with the conception of negative freedom, we are in a position to say that interviewees 
relate freedom with the negative conception of freedom (or freedom from). This was 
accomplished by asking if there should be limits to freedom. 
 

FIGURES 11 AND 12 

 
Figure 11. Freedom and limits.  Figure 12. Description of freedom. 

 
If freedom can be limited, according to the perception of the interviewees, it is important to 
understand who they think curtails their freedom. Most of the participants (42) said that society 
restricts their freedom, followed by the state with 27 answers. The following chart shows an 
inversely proportional relation between the different sources of constraint and the feeling of 
freedom, according to the survey’s participants answers. 
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FIGURE 13 

 
Figure 13. Relations between freedom and sources of constraint. 

 
Freedoms given to choose to the interviewees were extracted from the human rights chart with 
an upstanding majority for the expression and opinion freedoms, that combined make 45 
answers, followed only by the freedom of thought that we can relate with its exercise in the 
private realm. 
 

FIGURE 14 

 
Figure 14. Freedoms preferred. 

 
After analyzing the general concept of freedom, I decided to prove it in its relationship with 
the factual space. When asked the interviewees if they feel free in Oñati, most of them answered 
positively. In the 82%, but that relationship was slightly shorter when the question was 
restricted to the feeling of freedom in the Foruen Enparantza by dropping 4 points. This can be 
shown in the following charts. 
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FIGURES 15 AND 16 

 
Figure 15. Do you feel free in Oñati?  Figure 16. Do you feel free in 

the Foruen Enparantza? 
 
 
Knowing that 78% of the people interviewed feel free in the Foruen Enparantza, it is important 
to know what makes them feel free, what are the sources of that feeling of freedom. The inner 
feeling of freedom and space were equally answered, which is -at least- strange, being opposite 
conceptions of sources of freedom. The results were so heterogeneous that it is not possible to 
assess an individual diagnostic. Labelled the results, 65% related their sources of freedom with 
what we could call concepts associated with the concept of negative freedom. Being consistent 
with the rest of the research. By searching for the causes of unfreedom the answers were more 
homogenous, 50 interviewees answered that nothing constraints their freedom in the Foruen 
Enparantza, followed by being observed and critiques with 11 answers each. Once labelled, the 
proportion of positive conceptions of freedom remained the same, meanwhile, the negative one 
raised up to 71%. 
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FIGURES 17 AND 18 

 
Figure 17. Sources of freedom in the Foruen Enparantza. 

Figure 18. Sources of unfreedom in the Foruen Enparantza. 
 
 
III Matrix of analysis 
 
So far, we have explored four closely related concepts. These concepts, although linked, have 
been differentiated for purposes of qualitative analysis of the use of language for a better 
understanding of the socio-legal reality. For a better understanding, they have differentiated 
the concepts by their application in the philosophy, the normativity and the social reality. 
 

TABLE 10 

PUBLIC SPHERE 

PHILOSOPHICAL Realm of the public, where decisions that affect the community are 
subject to debate and contestation. Governed by the principle of all 
affected. As a characteristic, it does not have a defined physical space 
for its development. It is more an activity than a place. 

LEGAL Set of normative dictates that ensure the political participation of 
citizens. Guided by the principles of democratic participation. Related 
to a set of rights rather than a place. 

SOCIAL Individual or collective perception of rights that allow social 
components to participate in common issues. Related to principles of 
equality and democratic participation in public affairs. 

Table 10. Public Sphere. 
 
The public sphere is intimately related to the public space. Public space requires the public 
sphere for its creation and use, but its use is not exhausted in it. On the other hand, the public 
sphere does not require the public space to develop, although public space is the best place in 
which this activity can be developed. 
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TABLE 11 

PUBLIC SPHERE AND PUBLIC SPACE 

 PUBLIC SPHERE PUBLIC SPACE 

PHILOSOPHICAL Realm of public and 
political discussion. 

Place where people develop a public 
personality engaging in political affairs. 

LEGAL Rights that ensure the 
political participation of 
citizens. 

Place created and administered by the 
authority in which citizens develop their 
public participation. 

SOCIAL Perception of the rights 
that allow political 
participation. 

A place to participate in public affairs, 
being political or not. 

Table 11. Public Sphere and Public Space. 
 
Liberty is one of the pillar concepts of modern society. Liberty is a social and individual value 
that must be protected and enhanced. From whatever perspective, liberty generates positive 
incomes and deserves to be studied. 
 

TABLE 12 

LIBERTY 

PHILOSOPHICAL The possibility of choice among a range of choices to conduct the 
owns life ends without the interference of others or interfering with 
others range of choices. 

LEGAL Positive normative statements to avoid state interference in the 
affairs of the individual. 

SOCIAL The possibility of choice without the interference of others. Liberty 
can only be exercised in the public to verify its effectiveness. 

Table 12. Liberty. 

 

The differentiation between liberty and freedom provides the basis for correctly analyzing the 
political discourse that presents us the words as interchangeable when they are not. 
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TABLE 13 

LIBERTY AND FREEDOM 

 LIBERTY FREEDOM 

PHILOSOPHICAL The possibility of choice 
among a range of choices. 

Lack of coherence that enables the 
individual to follow the life he wants. 

LEGAL Rights against the 
interference of others in 
individual affairs. 

Rights and mechanisms that ensure the 
ability of people to lead their lives 
according to their wishes. 

SOCIAL The possibility of choice 
without the interference of 
others. 

Characteristics, actions, and sensations 
related to the possibility to develop a 
good life. 

Table 13. Liberty and Freedom. 
 
An important outcome of this analysis is the correlation that all the concepts keep within 
themselves. The public sphere is the realm where individuals have designed the freedom to be 
exercised in the public space, space that is not a safe place and suitable for the exercise of 
individual and collective freedoms. Freedoms must be not only idealized but positivized for 
their adequate protection. The social plan allows the testing of the freedoms scheme and the 
adequate implementation of public space design. May the following char be useful for better 
understanding of the said. 

 

FIGURE 14 

MATRIX OF ANALYSIS OF FREEDOM IN THE USE OF PUBLIC SPACE 

 PUBLIC SPHERE PUBLIC SPACE LIBERTY FREEDOM 

PHILOSOPHY     

LAW     

SOCIETY     
Figure 14. Relation between concepts. 

 
The question we must ask, on the one hand, is whether the rules created by the Spanish state in 
general and the municipality of Oñati in the particular respect the principles detailed by 
philosophy. Constitution does that by protecting liberty and creating the framework for the 
protection of the decision-making capacity of the inhabitants of the peninsula. On the other 
hand, it is important to know if the normative embodies the values that society values the most 
and if those values were not accepted by the regulations, then we would be facing two 
scenarios: (i) the regulation is inefficient; or, (ii) the rules are unjust. 

In legal terms, the so-called "Gag Law" is an example of an unjust rule, because it 
places a number of restrictions on freedom of expression and the use of public space. On the 
other hand, the Ordinance that Regulates the Street Vending in the Municipality of Oñati places 
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a great number of restrictions on the use of public space, albeit with a relatively low level of 
efficiency. The Ordinance on the Use of Roads or Pubic Places with Non-Commercial 
Advertising is the clear example of a rule whose effectiveness is low, which is evidenced by 
the simple observation of the different political expressions that occur in the public spaces of 
Oñati. A very different case is that of the Ordinance for the Celebration of Civil Farewells or 
Tributes by Death in Oñati that allows the use of the public space for activities that expand the 
horizon of options available to the inhabitants of the town. 

 
IV Concluding remarks 
 
The journey towards the discovery of the meaning of freedom is a long journey. Knowing in 
depth the concept involves reviewing thousands and thousands of pages of those who before 
us have embarked on the journey. The study of freedom implies not only a work of erudition 
but a comprehension of what the authors and the understanding of their time. Understanding 
the context in which the texts have been written brings the richness of understanding that what 
they wrote is the reflection of the reality they knew. 

For now, if the reader has been able to empathize with the idea that freedom is not an 
abstract concept, but a living concept, this thesis has been a success. Freedom is one of the 
pillars of human existence, some would think that it is even comparable to life and it could be 
said that one cannot be conceived without the other. Freedom, being a factual value must be 
studied in the light of historical and contemporary thought, but also in the light of other factors. 
Freedom needs a place to develop and although the private space seems a suitable place, where 
we can exclude others to exercise our individual freedom, that creates restrictions to the 
exercise of our freedom, such is the case of all those who, due to misfortunes of life, do not 
have a private space to withdraw. In this lies the importance of public space, understood as the 
common space in which the individual develops a wide range of freedoms for. In spite of the 
restrictions of the common space, it must assure the widest freedoms of, eliminating as many 
restrictions as possible on the development of the life of the individuals in the best way that 
they seem to them. 

Some authors develop theories about the ideal space for the development of freedom, 
beyond the public-private divide. I consider the theory that the city is the ideal space for 
freedom to be inadequate. The ideal place for freedom depends on the assessments that the 
individual makes about the ends he pursues in life. It has been said that the city reaffirms the 
values of autonomy and anonymity, while rural life or smaller urban nuclei do not allow anyone 
to go unnoticed. It is clear that in Oñati that is the case, the participants in the survey point out 
that they perceive restrictions on their freedom in the use of public space by social criticism, 
although, on the other hand, it seems a much safer environment than that of the metropolis. 

Each society must define its own concept of freedom and design appropriate safeguards 
for its protection. With the values that each social nucleus pursues, it will be the responsibility 
of the individuals that compose it to harangue and live according to those values or to look for 
in the individual place the ideal place to exercise them. Probably the best way to clarify the 
values that govern a society is through the law. The norms that govern the life of the inhabitants 
must maintain a bond with the inhabitants of the territory in which they govern. When the rules 
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do not conform to the concept of freedom that society pursues (and this is evident by the loss 
of efficiency or frank social rejection) must be modified to accommodate greater ranges of 
choice. 

The society in Oñati seems like a free society, with public spaces well defined in the 
legislation and with a general perception of well-being. The possible sources of unfreedom are 
generated by conditions typical of any rural nucleus in which people cannot go unnoticed and 
have a sense of social pressure. Despite this, in the village there is an atmosphere of security 
and tranquility, with which we could say that in general terms the negative freedoms are 
protected, however, it is the very characteristics of the population nucleus that do not allow 
individuals to develop completely positive freedoms and that is also shown in the responses of 
the survey participants. 

The future of research must be the comparison of different realities, in order to verify 
whether the concept of freedom and the freedoms perceived in different horizons are actually 
different, as we have proposed. Or, if on the contrary, we are in the presence of a homogenized 
liberty scheme, as the Western tradition makes us think. In the future, we must explore new 
horizons, different sizes of population nuclei, different legal traditions, different languages, in 
order to be able to truly affirm that freedom is not a universal concept, a mantle that covers 
everything, but different mantles of many colors and fabrics that can give shelter to the most 
diverse ideas about life. Only by understanding the scheme of different freedoms will we 
understand that individuals sometimes move from one country to another in the pursuit of 
society with the appropriate values for the complete development of their individual 
personality. 
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What Do You Want to Know about the Study of Law? 
 
PEDRO JAVIER LÓPEZ 
 
 
 
Introduction 
 
In 2012 I was asked to talk to a group of first year students about why people study law, and 
what different things they do with what they learned during their studies. I had prepared my 
slides, and started presenting them. Everything was going fine, but I felt that a better connection 
with the group was missing, so, just before the break I decided to ask the group to anonymously 
write a question, any question, about the study or the practice of law.  

During the break I read the questions and organized them in groups of common 
subjects. They were all great, sincere questions that ranged from how profitable is to be a 
lawyer, going through the different possibilities to practice law, the tension between law and 
politics, and even the dilemmas that could arise from the practice of law. Clearly I did not have 
the answers for all those questions, but nonetheless this activity sparked the classroom 
conversation and additionally showed which where the topics that were relevant for the group. 

Since 2013 I have been sharing with high school students interested in Law Studies as 
lecturer of an introductory course to Law. I decided to include this activity as the second class 
of the program calling it “Everything you always wanted to know about law but were afraid to 
ask” imitating the title of the W Allen movie.  

What has been interesting, and became the reason for this paper, is that during the 
different years and different terms some questions have been reappearing, even if different 
students, with different backgrounds, and from different schools constituted all the groups 
(Mautner, 2011; Mezey 2001). Since I realized that, from that “revelatory moment” on 
(Trigger, Forsey, Meurk, 2012), I began asking the students for permission to keep their 
questions in order to read them together, trying to find what they have in common; what did 
those students wanted to know about the study and practice of Law. 

During these years I have collected 196 questions. However, as this was part of a 
voluntary and anonymous classroom activity, it is not possible to know who is asking what, 
and as a consequence, it is not possible to know information about age, gender, or which school 
do they come from. To make things more difficult: the size of the groups varied, there are gaps 
from one year to the other, there were no pre fixed topics or codes to analyse the questions… 
basically, the information gathered was a “mess” (As Levitan et al (2017) say when talking 
about the challenges of this type of secondary data, p13). 

Additionally, as I have just mentioned, the gathering of these questions started as a 
classroom activity and continued informally, without following any research plan. 
Nonetheless, I will dare to say that what appears in this messy information is relevant, and 
could inform us about the context of students interested in studying law. That is why I will try 
to organize it taking into account what Levitan, Carr-Chellman, D. & Carr-Chellman, A. (2017) 
and Fuji (2015) call Accidental Ethnography.  
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I Accidental ethnography 
 
In her 2015 text, “Five stories of accidental ethnography”, Lee Ann Fujii insists on how 
important is to pay close attention to mundane moments of insight (Trigger et al, 2012) even if 
they are beyond the previously planed frames of the research. In what she entitles “Turning 
Stories Into Data” the author underlines how “paying systematic attention to unplanned or 
‘accidental’ moments in the field” can allow us to know better the “context, culture, and social 
relations” of the researched group, and also “the way in which they make sense of the world 
around them” (Fujii, 2015, p 536).  

Fujii talks about her experiences and even her feelings during research. However, to 
use them as data she insist in the importance of writing them down, mainly to “sharpen the 
researcher´s observational skills and to encourage the researcher to be systematic in capturing 
these “accidental” moments on paper”.  After this, these written moments have to be re 
analyzed and related to wider aims of the research. As she says “The process requires reflection, 
not alchemy (…)” (Fujii, 2015, p 537) 

In their 2017 article Levitan, J., Carr-Chellman, D. & Carr-Chellman, A say that 
Accidental Ethnography (AccE) “is a method in which practitioners who have become 
researchers utilize pre-existing data from their prior experience (…). AccE is a reflexive, 
reflective, and praxical method of inquiry in which the researcher examines data that were 
gathered from day-to-day process in the workplace in order to share important findings and to 
provide insights into educational practice” (Levitan et al, 2017. p2). 

Collecting and coding this messy data "is a hallmark of AccE, which makes this method 
different from reflective essay and journalistic memoir” (p. 6). However, this does not mean 
that AccE turns to be a quantitative method. Numbers are here to add information to what has 
been lived in the fieldwork, but do not replace it. 

This approach can solve a common problem in education research: the teachers and 
practitioners who are in the “front –line” and keep constantly in touch which what is happening 
on the classroom and the school, do not follow a previously build research plan in their day–
to-day work and as a consequence, what they know, see and live, remains as a personal learning 
but its not considered as a research result (Bensimon, 2009; Levitan, et al. 2017), leaving a gap 
between research and practice in education.  

And so, with the intention to reduce that gap; understanding classroom as fieldwork, 
and lecturers as “front-line” researchers, I share below my findings about what students want 
to know about law. 
  
II What do they want to know? 
  
In this presentation I will focus on the study of law, particularly understood as the first years 
of study, without taking into account graduate studies. This is because those who were asked 
were high school students and focused their questions on undergraduate studies.  

Even if I am using what could look like a quantitative method, numbers were not the 
only things taken into account. As will be seen later, in addition to numbers I used my role as 
“practitioner –researcher” (Bensimon, 2009; Levitan, et al. 2017) to select, interpret and relate 
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the results. 
I will start by presenting the general results that show what these students wanted to 

know about law, and later I will focus on what they wanted to know about the study of law. 
 

 
Figure 1. 

 
I used 12 categories. The reasons to use that many categories were two: First, the division 
follows not only how many times the questions were asked but also which were the common 
topics in class, allowing me to relate these results with future classroom activities (What 
Levitan et al 2017, call “recursive consultations”). Second, I decided to use narrow categories 
and not only fit them under broader ones considering that these narrow categories could be 
related among them in different ways, as will be seen in categories as “Fields or “branches” 
of law” or “Vocational guidance questions”.  
 
III Categories 

 
Under “Related to legal education” (54/196) I only fitted the questions that explicitly asked 
about law studies. Nonetheless, as will be presented in the next sub title, questions related to 
education can be seen as related to other fields as “Vocational guidance”, “University related 
questions” and “Fields and branches of law”.  

Under “Fairness” I fitted the questions related to the limits and possibilities of the 
social impact of Law. What was surprising was the high amount of questions that focused on 
this topic (34/196), and, on the contrary, the small number of questions that were strictly related 
to laws or procedures (Legal questions: 6/196). Does this mean that future law students are not 
as interested in law or procedures, but on the possible impacts of law on society? How will this 
impact their studies in universities where the curriculum is highly focused on norms and 
procedure?   

Questions related to “Fields and branches of law” were also common (24/196). The 
challenge with this group of questions was where to fit them, taking into account that they 
could be understood as different areas of legal education or as different fields of law practice. 
Consequently, I decided to leave this as an independent category, which allowed me to see it 
individually but also to relate it separately to work or education.  

Something similar happened with “Vocational guidance questions” (8 /196). These 
questions did not particularly asked about the study or the practice of law, but they could be 
related to both areas. For example, “Why to be a lawyer?” or “How to know if a career in law 
is my true vocation?” are questions that could be asking about the study, the practice of law, 
or both. That is why in order to allow this different relations I left this category as an 
independent one.  

The number of questions that specifically asked about the practice of law in a different 
country from where it was studied (Working Internationally 21/196 questions) and the 
possibility of Working in Politics (10/196) were the most common questions in relation to the 
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practice of law. I separated these two groups from more general questions about the practice 
of law (17/196) taking into account that, from my experience with high school student these 
two particular themes are common questions in class, and also common areas of confusion.1       

Additionally, in relation to the practice of law, they asked which were the personal 
qualities needed to be a lawyer (8/196). I separated this group of questions from those that 
specifically asked about skills needed to study law, which will be presented later. 

Different from what many times was asked in class as a key question, they only asked 
twice about how profitable the practice of law is, and only twice about how the practice of law 
could be emotionally challenging. However, it is not clear why they decided to focus on other 
questions. Could it be that they were ashamed to ask these questions that may be considered as 
“greedy” or “fragile”? This, and more in depth questions could be asked in further research.  
 
IV What do they want to know about the study of law? 

 
Questions related to the study of law   
Relation with other disciplines? 22% 
Aptitudes needed to study law? 15% 
What is law?  13% 
Personal changes related to the study of law? 11% 
What can law studies be used for?  9% 
Do programs change depending on 
university? 9% 
Are law studies difficult? 7% 
Legal aid clinics? 6% 
Which are the topics studied in law? 
(Content) 4% 
Evil teachers? 2% 
Education for peace? 2% 

Figure 2. 
 
Their main interest, according to the questions gathered during these years, is if they can 
combine the study of Law with another career. The questions were generally asked as “With 
which other studies can I relate the study of law?” and more particularly asked as “How closely 
related are Law and Journalism?” or  “How well does Law studies match with Economics?”.  

                                                             
1 I will highlight one of the questions, considering that it points out to the main issue of this topic. One of the 
participants asked: “¿How does a lawyer manage to work abroad if he has only studied the Colombian law?” 
This question, for me, shows a deeper insight of the student. She knew that in Colombian law schools the main 
topic of study was Colombian Law, and she also knew that Colombian law could only be applied in Colombia. 
Those ideas based her question. But she was an exception. When we started talking about this in class, many 
students didn’t know that each country had its own laws and rulings and their particular limits to accept or reject 
practitioners of law. That was why, they were so curious about the possibilities for practicing law abroad. 
Something similar happens with politics. They considered that the studies of law were closely linked to work in 
politics, which is not always true considering that many law programs are not focused in this area.   
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It is not clear from these questions if what they reflect is a simultaneous interest beside 
the main interest in Law, or if they show that those students were not convinced about choosing 
Law studies. To answer this, further research has to be followed. Nonetheless, this repeated 
questions do reflect a clear interest in the possibility to engage in other areas of study, and not 
only Law.  

Second most common questions were those related to skills needed to study law. Here 
I found broad questions like “Which qualities do I need to study law?” or “Which aptitudes 
and attitudes are needed to study Law?” and more precise questions like “If I’m not passionate 
about reading could I study Law?”. I will say that this point is also related to other questions 
that I classified as Vocational or Emotional. For example, a student asked, “If I am not deeply 
passionate about Law, should I study It?” If we consider this passion as something needed to 
study law, this question could also be located within the field of “Aptitudes needed to study 
law”? 

And how about emotions? Do – as they asked- certain personalities have the “qualities 
needed to study law?” Well; two students wrote questions trying to find out if their 
temperament fitted the career: “If I am very sentimental, and get affected by ordinary things 
(…) could I be a good lawyer?” and another person asked, “If I am too sensitive could I be a 
lawyer?”. In general, what can be seen from this set of questions is that a common interest of 
these students was the qualities needed to study law and if the qualities they had fitted with 
what was needed to study law.  

Questions related to what law is come in the third place. Here I placed the questions, 
which literally asked, “What is Law?” and also those that asked about the “essence” or the 
“core” of law. I grouped these open questions together, separating them from more precise 
ones as “What can law studies be used for?” or “Which are the topics studied in law school?” 
which rank fifth and eight, correspondingly.  

The reason for this question to be located as a question about the study of Law is a 
matter of language. Originally these questions were asked in Spanish, and in that language the 
word “Derecho” simultaneously means rights, Law and Law studies. The way in which the 
questions were most commonly phrased was “¿Que es el derecho?” which is the way in which 
the word Derecho is more related to “Law Studies”. 

Now that I have explained why these questions are considered as “Law study” 
questions, what I still don’t know is why would a student choose this type of broad, and almost 
philosophical question. How will the different answers given to that particular question change 
his or her opinion about Law? That has to be taken into account in further research.  

Personal changes due to the study of law were the fourth repeated topic. Here we find 
questions like “Which personal aspects do the study of law affect?", “What does law studies 
bring to my life?” or “What kind of ‘life’ do those who study law have?”.  

These questions highlight the difference between the personal impact of law and “law 
studies”, and a social impact which was classified under the category Fairness (See chart 1). 
In Fairness many questions were related to the impact of law in society, and asked if law could 
be used to achieve equality, justice, or coexistence. However, these last questions did not ask 
particularly about legal education. 

As was mentioned before “What can law studies be used for?” is in the fifth place. If 
we look at this type of question only in relation to the ranking it had within Chart 2 it may seem 
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that this question was not of the students interest, but if we relate it to the other group of 
questions (Chart 1) that ask about working possibilities (Practice of law) an even the social 
impact of law (Fairness) it will be clear that the “uses” of law are a key interest. However, 
students were more interested in the “uses” that law could have in practice than in the “uses” 
that the law studies have.  

The sixth group of questions was related to the differences that the law programs have 
in different universities. These questions are strongly related to the moment when they were 
asked: all the students that took part of this classroom activity were going to graduate from 
high school and as a consequence they were not only interested on what to study, but also on 
where to study it. That is why they needed to know specific differences of the law school 
programs in different universities, for example: “Which are the differences between the law 
program of this university and the programs of other universities?”, “What is the difference 
between the curriculum from law faculties X and Y?” or “Do universities really influence in 
which type of law you are going to specialize?”. To see this fully, we have to combine this sub 
category with the category called “University Related Questions” (10/196) in which students 
asked more broadly what the difference was between studying in one or another university. 
This shows that although the particular changes on the law program from one faculty to the 
other were not asked many times, the question about where to study is of key importance for 
them. 

“Are law studies difficult?” (Seventh place) and “Do law faculties have mean 
teachers?” (Tenth place) did not score very high. However, undergraduates very commonly 
ask these questions in class or during recess. The question was asked not only literally as “Is it 
too difficult [to study law]?” but also in relation to the exams, and in particular to 
“Preparatorios” which are a group of exams, similar to the bar examinations, usually done in 
the last semesters. In relation to “evil or mean teachers”, it would be interesting to know if this 
idea, greatly presented by Professor Kingfield in The Paper Chase and many other teachers in 
fiction, is considered representative of law schools for potential students.   

“Legal aid clinics” rank eight. This low ranking may have an explanation: From what 
I have shared with students interested in going to law faculties, I could say that they only know 
the program of studies superficially. As a consequence, sometimes they don’t know which are 
the classes that they are going to take, or which are the requirements for them to graduate. One 
of these requirements is “Consultorio Jurídico” which is a mandatory “legal aid clinic” that has 
to be approved in the last year of studies. So, it is possible that very little questions have been 
asked about this requirement because they don’t know about it… yet.  

To fully understand the question about contents or topics studied in law (ninth place) 
we also have take into account the category “Fields or “branches” of law” seen in charter 1. 
Yes, it is true that not many students asked, “What do we study when we study law?” or “What 
do, specifically, law studies study?” but many (24) asked about which were the “branches” or 
“fields” of law.  What this may show, as it happened in relation to the “use” of law studies, is 
that students were more interested in those “branches of law” as job opportunities, rather than 
areas of study.  

The last topic was only asked once, but I consider it of tremendous relevance: “Now 
that we are talking about peace and transitional justice, what kind of lawyers do we need? Do 
they need a special training?” That is a question that all Law Faculties have to deal deeply with.  
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V Final comments 
 
As seen in charter 1, the main interest for these high school students was to ask about law 
studies (54 questions). Nonetheless they also had a great interest related to the impact of law 
on society (as shown by the 34 questions classified as “Fairness”) and the working possibilities 
that law has (as can be seen in the 21 questions related to international practice, 17 questions 
related to practice and 10 questions related to practice in politics). 

Within the questions strictly related to law studies, we can see a concern related to the 
possibility to study law along with other fields. As I said before, what is not clear is if this 
shows a multidisciplinary interest, or doubts about taking law as their first or only choice. 
Additionally it is not clear how deeply these students know the content of law studies programs, 
as was said in relation to “legal aid clinics” and “which are the topics studied in law”. 
However two things can be pointed out: for a few students there is a clear interest in knowing 
about the content of the law studies, and for many there is an interest on “Fields or “branches” 
of law”, although it cannot be said if this interest is related to areas of study or only to areas of 
practice. 

Even if this paper focused on what these students wanted to know about the study of 
law, it is clear that the separation between the study of law and the practice of law is not a sharp 
one. This was seen in sub categories such as “What can law studies be used for?”; “Which are 
the topics studied in law school?”, and also in categories of the charter 1 as “Fields or 
“branches” of law” where the links between study and practice where tight. Nonetheless, in 
the particular case of high-school students interested in law, the separation between the study 
and the practice of law can be useful, as it can clear out the differences between these two areas 
letting them know what particularities the study of law has, allowing them to decide if that is 
what they want to study.  
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Son-Preference Declining Gradually and Daughter’s Status 
Increasing among the Urban Middle-Class in North India:  
New Research Suggests 
 
AMBIKA KOHLI* 
 
 
 
Son-preference is a major form of gender discrimination against women as sons are considered 
more valuable than daughters at a socio-cultural level. In many Asian countries such as Korea, 
Vietnam, China and India son-preference is quite common which has resulted in a severe 
decline of female child sex-ratio. China has the lowest female child sex-ratio in the world 
followed by India. 

India is largely a patriarchal and patrilineal society but in the last three-four decades, 
especially, after the introduction of neoliberal policies in the 1980s-90s, the middle-class in 
urban areas has shown upward social and economic mobility. Middle-class is undergoing rapid 
socio-cultural changes in contemporary India, for instance, female literacy rates have increased 
dramatically and increasing numbers of women have entered the paid workforce.    

As a part of my doctoral thesis, I examined how urban middle-class married mothers 
view son-preference and treat their daughters in the wake of continuous social changes. The 
research was conducted at University of Canterbury, New Zealand, and was approved by the 
Human Ethics Committee. I choose Delhi and Haryana as my research sites not only because 
I was familiar with these regions rather both of these states have low female child sex-ratio 
below the national average of 914, and female literacy above the national average of 65.46%. 
Haryana has the lowest female child sex-ratio and Delhi also ranks low. In 2011, the female 
child sex ratio in Haryana was 834 and Delhi it was 871. The literacy rate of Delhi according 
to the 2011 census has female literacy is 80.93 % and it is 66.8% in Haryana. The paradox of 
increasing female literacy and low female child sex-ratio suggests that patriarchal structures 
are being reproduced and transformed concurrently in contemporary India. 

I interviewed 45 married urban middle-class mothers from Delhi and Haryana, and 
found that among the urban middle-class son-preference is gradually declining and daughters’ 
social status is increasing. Parents usually wish to have a son, but once a girl is born parents 
treat her with respect and equality and invest the same emotional and financial resources for 
their daughter’s better life as they would for a son.  

The main reasons behind these changes are neoliberal economic reforms, male 
migration for jobs and popularity of small and nuclear families. In India, daughters usually join 
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their husbands’ families after their marriages and sons look after their parents. Neoliberal 
economic reforms have allowed educated Indian males to leave their hometown or country in 
search of highly paid jobs. Neoliberal reforms in conjunction with increasing numbers of small 
and nuclear families mean that there are high chances that old parents might live on their own 
even if they have a son or might have to rely on their daughters. 

At the same time, neoliberalisation has provided women with education and job 
opportunities owing to which daughters are able to support their parents not only emotionally, 
but also financially. Because of the increased social and economic status of daughters and their 
economic contribution towards their families parents have put greater reliance on them. Owing 
to all this, son-preference is gradually declining, and parents’ trust in sons is also weakening 
in rapidly changing in urban Indian middle-class society.  

My study found that daughters are now inheriting their parents’ property, are taking 
care of their parents and even performing funeral rites for them. These ongoing changes are 
gradual but are uplifting daughters’ status and challenging the practice of son-preference and 
female foeticide among the urban middle-class in India. 

Though the research result is limited to urban middle-class, but is a strong indication 
that by increasing women’s status gender scripts can be changed in other social groups as well, 
and son-preference can be curbed. Urbanisation, female education and employment can only 
slowly change the gender scripts such that daughters can be perceived as being more equally 
valuable by their families and societies.  
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The Construction of Social Reality and the Reasons to Act 
Independently of Desire  
 
ISABEL VICTORIA LUCENA CID* 
 
 
 
Resumen 
 
Este artículo analiza la tesis searliana según la cual todo poder político representa un poder 
deóntico relacionado con los derechos, los deberes, las obligaciones, las autorizaciones, los 
permisos, la autoridad, etc. Esta concepción nos conduce a entender el poder y las funciones 
de estatus como un fenómeno irremediablemente vinculado a la aceptación colectiva y las 
reglas constitutivas. Nociones como la constitución lingüística de los poderes deónticos, las 
razones para actuar independientemente del deseo, la racionalidad normativa y la aceptación 
colectiva de los sistemas políticos, constituyen algunas de las piedras angulares que se 
desarrollan en este trabajo  dentro de un marco conceptual cuya visión realista de lo social, 
institucional y político tiene importantes implicaciones en el ámbito de la filosofía jurídica, 
política y moral. 
 
Abstract 

 
This article analyses Searle’s thesis which states that all political power represents a deontic 
power related to rights, duties, obligations, authorizations, permissions, authority, etc. This 
concept leads us to the understanding that power and the constituent status functions are 
irremediably tied to collective acceptance and constitutive rules. Notions like linguistic 
constitution of deontic powers, reasons to act independently of desire, normative rationality 
and the collective acceptance of political systems, constitute some of the cornerstones of a 
conceptual frame whose realistic vision of the social, institutional and political have important 
implications in the fields of legal, political and moral philosophy. 
 
 
Introduction 
 
In 2003 John Searle published a book titled “Social Ontology and Political Power”1 and in the 
same year it appeared under the title “Ontologia Sociale e Potere Politico” in the collective 
volume gathered by Paolo di Lucía, “Ontologia sociale. Potere deontico e regole costitutive”2 

                                                             
* Professor of Philosophy of Law at the Pablo de Olavide University, Seville. Contact: miluccid@upo.es. 
1(2003) SCHMITT, F. F. (ed.), Socializing Metaphysics: The nature of social reality, Lanham, MD: Rowlan and 
Littlefield. pg. 195-210 
2(2003) SEARLE, John R. “Ontologia sociale e potere político” in DI LUCIA, Paolo, Ontologia sociale. Potere 
deontico e regole costitutive. Macerata: Quodlibert, pg. 27-44. Cf. SEARLE, John R. 2004, Libertad y 
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[Social Ontology. Deontic Power and Constitutive Rules]. Searle’s objective is to explain “the 
ontology of political power” and “the role of language in the constitution of said power”. The 
main thesis of his book “The Construction of Social Reality” deals implicitly with a political 
ontology, or at least, a relationship between a possible political philosophy and the philosophy 
of language. The question he asked on that occasion aimed to respond to the following: how 
do we reconcile a determined conception that we have of ourselves, as conscious, intelligent, 
free, social and political agents, with the conception of the world, based on the fact that it is 
formed by physical particles which lack intelligence and meaning and are subject to fields of 
force. In this new work a further step forward is taken and the same question is asked again, 
introducing a new element: how can a political reality exist in a world formed of physical 
particles? 

In order to answer this new question, Searle re-examines the ontological postulates 
described in his work, The Construction of Social Reality, and re-establishes the ontological 
and epistemological distinctions which served as a base to explain institutional facts and 
institutional reality. Back then, he expressed his argument in the following way: certain 
elements of reality are independent of the observer: force, mass, gravitational attraction, 
photosynthesis, chemical bonds. Other elements, by contrast, are relative to the observer and 
their existence depends on the attitudes, thoughts and intentions of the observers, users, 
creators, designers, measurers, vendors or, more generally speaking, the intentional, conscious 
agents. Examples of elements which depend on the observer are money, property, marriage, 
language, etc.3  

Searle adds another distinction to this one, basing it, on the one hand, on epistemic 
objectivity and subjectivity and on ontological objectivity and subjectivity on the other. 
Epistemic objectivity and subjectivity are properties of assertions. In this sense, an assertion 
can be determined independently of the sentiments, attitudes, preferences, etc. of those who 
make them or interpret them. For example, saying that “Zapatero is the current President of 
Spain” is epistemically objective whereas saying “Zapatero is a better president than Aznar, 
his predecessor" is epistemically subjective. With regards to ontological objectivity and 
subjectivity, these are properties of reality. Therefore, pain and hunger are ontologically 
subjective because their existence depends on the fact that the one experiencing them is a 
human or animal subject. However, mountains, beaches and molecules are ontologically 
objective seeing as their existence does not depend on subjective experiences. 

The justification of these distinctions within the framework of this discussion leads 
Searle to the conclusion that “virtually all of our political reality is relative to the observer. 
Elections, parliament, government leaders or revolution, for example, are what they are only if 
people adopt certain attitudes toward them. Therefore all social or political phenomena contain 
an ontologically subjective aspect. However, ontological subjectivity as such does not imply 
epistemic subjectivity. There can exist a field, such as politics or economics, within which the 
entities may be ontologically subjective even though, through them, epistemically objective 

                                                             
neurobiología. Reflexiones sobre el libre albedrío, el lenguaje y el poder político [Freedom and Neurobiology. 
Reflections on free will, language and political power]. Barcelona: Paidós.   
3 (2003) SEARLE, John, R., “Ontologia sociales y potere politico” op. cit. pg. 28, and (2004) SEARLE, John 
R., Libertad y neurobiología. Reflexiones sobre el libre albedrío, el lenguaje y el poder político, op. cit. pg. 93. 
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assertions can always be made. Thus, the presidency of the USA is a phenomenon which is 
relative to an observer, it is ontologically objective. In contrast: the fact that Barack Obama is 
currently the US President is an epistemically objective fact”4. 

Based on the previous considerations, in this work we aim to examine the Searlean 
vision of political reality. To achieve this, we re-examine a series of suppositions which Searle 
writes about in his primary thesis on political ontology: all political power is a matter of status 
functions and therefore all political power is deontic power. Given that all political power is a 
matter of status functions, all political power, even if it is exerted from above, comes from 
below. The systems of status functions work, at least in part, because the recognition of deontic 
powers provides us with reasons to act independently of desire. These principles offer us, as 
we can sometimes see, an explication or justification of the conceptual apparatus through which 
we deduce the passing of brute facts to social or institutional facts and from there to the 
specificness of political facts. 
 
I The Searlean concept of political power 

 
Searle’s final goal in his work “Social Ontology and Political Power” is not to contribute to 
the discussion of western political philosophy but to explore some of the existing relationships 
between the ontology of social reality and the specific form of social reality which supposes 
political power. His objective is to show how political reality is a special case of social and 
institutional reality. Some of the fundamental notions he uses to describe and analyse the nature 
of social and institutional reality could give us ideas on the nature of political reality. Therefore, 
we highlight four categories which could help us in this endeavour. The first of them is the 
notion of status function along with that of institutional facts and deontic powers. Associated 
with these notions is that of collective acceptance, which constitutes and maintains the status 
functions. The third idea is related to the role of language in the constitution of social and 
political phenomena. Lastly, the fourth category is related to the peculiar human habit of 
creating reasons to act independently of desire. Searle attributes human beings with the 
capacity for recognising and being motivated by reasons, for an action, which do not 
correspond to their first inclinations, desires or interests. This capacity constitutes one of the 
fundamental reasons for the existence of human civilisation and, a fortiori, that which makes 
political organisation possible5. Although each one of these ideas is self-explanatory, we need 
all of them to comprehend the ontological proposal about Searlean political power. 

Based on the various arguments presented, we shall examine these postulates with the 
objective of responding to the question which Searle puts in the following terms: what do we 
have to add to social facts so that they become political facts?  
 
 
 

                                                             
4 Vid. (2004) SEARLE, John R., Libertad y neurobiología. Reflexiones sobre el libre albedrío, el lenguaje y el 
poder político, op. cit. pg. 94 
5 SEARLE, John R. “Ontologia sociale e potere politico” op. cit. pg.  30. Vid. (2004) SEARLE, John R., 
Libertad y neurobiología. Reflexiones sobre el libre albedrío, el lenguaje y el poder político, op. cit. pg. 107 
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1 Political power as deontic power 
 

The thesis according to which “all political power is a matter of status functions, and this is the 
reason why all political power is deontic power”, represents a central axis around which the 
main principles, which make up the essential content of Searle's “Social Ontology and Political 
Power”, are developed. Deontic powers are linked to rights, duties, obligations, authorisations, 
permissions, authority, etc. The power of the leaders of a local party and the town council, as 
well as the power of key figures (presidents, heads of government, and members of congress 
or the Supreme Court) all derives equally from the fact that these entities possess recognised 
status functions6.  

In The Construction of Social Reality Searle uses the terminology of conventional 
power to distinguish it from brute power/force although, as he himself admits, the granting of 
conventional power often involves authorisation of the use of brute force, i.e. cases of State 
security bodies in exceptional cases. However, he argues that the use of violence by the police 
and military powers goes against political power. Similarly, conflicts between ethnic and 
religious groups, violence generated by ideologies, international terrorism and undeclared war 
between states cannot be considered political. Therefore, Searle contrasts the logical structure 
of deontic power with the logical structure of power based on force.  

With regards to this theory, Oppenheim disagrees with the fact that physical brute force 
of the strong over the weak must be different from political power7. Furthermore, he considers 
that Searle’s characterisation of political power as essentially deontic, non-violent and 
unselfish is an idealised representation of western democracies. Certainly, only in 
constitutional democratic systems is the individual the source of each political power, but only 
in theory. In Oppenheim’s opinion, almost all (if not all) acts of the use of political power (and 
the response to them) are acts based on personal interests, and conflicts of a political nature are 
either generally resolved or not completely resolved or else resolved by the use of brute force8. 

The contrast between deontic power and brute force is based on the distinction between 
brute facts and institutional facts. According to this, the basic logical structure of institutional 
facts is “X counts as Y in C”. This formula puts the constitutive rules into relief and this allows 
us to create institutional facts9. Alongside this characterisation, we find another formula which 
explains the creation of basic powers within society and it is centred on the general form of the 
content of the status function of Y. If “the content of Y is imposed by the element X by 
                                                             
6 Ibid,. pg. 108 
7 Cf. OPPENHEIM, Felix, E. “Potere Bruto e potere deontico Una risposta a Searle” in (2003) DI LUCIA, 
Paolo, (ed.), Ontología Sociale…, op. cit. pg. 105-107. It is worth reading this brief article by Felix E. 
Oppenheim about brute force and deontic power in response to Searle when asking: what type of power is 
political power? 
8 OPPENHEIM, Felix, E. “Potere Bruto e potere deontico” Una risposta a Searle. in (2003) DI LUCIA, Paolo, 
(ed.), Ontología Sociale…, op. cit. pg. 106-107 
9 In Alarcón’s opinion, in his fight against “the fallacy of naturalistic fallacy” Searle distinguishes between two 
types of duties: ‘categorical duties’ and ‘hypothetical duties’. Searle has based his ‘anti-divisionism’ on the 
partition of reality into two areas: that of institutional facts and that of brute facts. In contrast to brute facts, 
institutional facts pre-suppose the existence of certain institutions, composed of a set of ‘constitutive’ rules, a set 
of rules which create or define new forms of conduct. These constitute an activity whose existence is dependent, 
from a logical point of view, on the rules”. ALARCÓN, Carlos, 2001, Causalidad y normatividad, (Causality 
and Normativity) op. cit. pg. 33 
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collective acceptance, these collective acceptances (recognitions, beliefs, etc.) must have some 
content; and what I suggest is that for a wide class of cases, the content has to do with some 
form of conventional power which the subject relates to some type of action or a course of 
actions (...). Given that power is always the power to do something or stop someone else from 
doing something, the propositional content of the status functions of power is always based on 
(S makes A)”10. Where S represents a subject/person and A an action or activity. The prime 
structure of the collective intentionality X counts as Y in C now becomes the basic structure of 
conventional power: We accept (S has power (S does A)).  

What relationship is there between the two formulae: X counts as Y in C and We accept 
(S has power (S does A))? The reply offered by Searle is that we do not just accept that someone 
has power but we accept that they have power due to their institutional status. An example of 
X counts as Y in C would be: satisfying certain conditions makes it possible for someone to be 
the State President. But once we have accepted that someone is the President, we also accept 
that they have the power to be able to do certain things. They have the positive power of 
controlling the armed forces but they also have negative power, in other words, the obligation 
of governing the nation. They have the right to control the armed forces and they have the duty 
of leading the government. The emphasis on collective acceptance is reflected in Searle’s 
analysis of conventional power: we accept that S has power (S does A) because S=X, and we 
accept that X counts as Y and that status function entails the recognition of deontic powers11. 

Searle distinguishes between various types of conventional power: symbolic, deontic, 
honorific and procedural. In this case we are focusing on the normative type of conventional 
power (deontic), i.e. those powers which are the fruit of the assignation of a specific status 
function with consequences in terms of rights, responsibilities, obligations, duties, privileges, 
consent, punishment, authorisation, permission and other deontic phenomena12. Given that 
status Y confers (or denies) power, Searle classifies these deontic phenomena into two other 
categories which correspond to those of positive and negative powers: “the first occurs when 
the agent is provided with some new power, certification, authorisation, ability, right, 
permission or qualification which enables him to do something which otherwise he would not 
have been able to do; the second occurs when the agent is required, obliged, forced by duty, 
punished, prescribed or in some way forced into doing something which would otherwise be 
unfeasible"13.  

                                                             
10 (1997) SEARLE, John R., La construcción…, op. cit. pg. 116 
11 (2006) SEARLE, John R. “Social Ontology: Some Basic Principles” in Anthropological Theory, Vol. 6 (1), 
op. cit. pg. 18; Cf. (2005) SEARLE, John R. “What is an Institution? in Journal of Institutional Economics, 
Volume 1, Issue 01, January  pg. 1-22 
12(1997), SEARLE, John R. La construcción…, op. cit. pg. 112. Cf. SEARLE, John R. “Human Rights” on 
www.socrates.berkeley.edu/~jsearle/130/HumanRights.doc. This document was posted on the Internet with the 
date 23rd March 2007 and with the title “Chapter Six. Human Rights”. In our opinion it is part of the new work 
being produced by Searle and is only a preview of this chapter. The first section is about rights as status 
functions. Rights are always relative to the observer and given that they are status functions, they are attributed 
thanks to collective intentionality. Human rights are not found in nature in the same way as phenomena such as 
photosynthesis can be found. See also the following interesting works: (2006) MILLER, Seumas “Artefacts and 
Collective Intentionality” in Techné, Vol. 9 (2) Winter, pg.52-67; ARTOSI, Alberto  “On the Notion of an 
Empowered Agent” on www.cirfid.unibo.it/~agsw/lea02/pp/Artosi.pdf 
13 (1997) SEARLE, John, R., La construcción…,  op. cit. pg. 116. Alarcón clarifies this distinction between 
positive and negative powers by saying that “the former refer to anankastic duties, to ‘powers, certifications, 
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If we bear in mind that “it is not the social objects, such as money, universities or states, 
but the agents that operate on and within these objects, the distinction is established between 
that which the agent can do and what the agent should (and should not) do, between that which 
the agent is capable of doing and that which they are required to do as a result of the assignation 
of a status determined by the term Y”14. To this distinction between positive and negative 
powers, Searle adds another two distinctions involving the creation and destruction of 
conventional powers and the procedural and terminal conventional powers. An example of the 
latter would be the distinction between receiving a certain number of votes and winning the 
elections: obtaining votes is a procedural phase on the path to winning and winning is the 
terminal part of the electoral process. As we can observe, the procedural functions of status are 
conditional, deontic functions, i.e. when the conditional precedent is satisfied the result is a 
step in the iterated hierarchy of institutional reality.  

With regards to the acts of creation and destruction of powers, these acts can be carried 
out on account of another conventional power as in the case of marriage/divorce. In other 
words, in the case that an action implies the creation or destruction of power, that act is in itself 
an exercise in conventional power. In the destruction of a conventional power “the negation 
operates on the collective acceptance, not on the content of the acceptance”15. 

As a result of his research into the classification of institutional powers into symbolic, 
deontic, honorific and procedural, Searle concludes that from the point of view of the logical 
structure of social reality, the only thing we have is the creation and destruction of conventional 
powers which may be symbolic or honorific, negative or positive and conditional. Some of 
these powers are collective and others are individual and the latter represents variations of 
iterations of the basic structure16.  

Based on these considerations, we understand that the basic structure of power allows 
us to grasp all the logical traits of the intentional content of status function Y, in the formula 
"X counts as Y", demonstrating that "the enormous complexity of the body of institutional 
reality has a very simple skeleton"17. However, despite the logical coherence of this 
explanation, problematic questions arise concerning the distinction between positive and 
negative powers, the analogy between the deontic dimension and the dimension of power, and 
between authority and power18. On the other hand, the role played by the notion of constitutive 
rules is not clear within the logical structure of conventional power. For Searle, constitutive 
rules confer power through the attribution of a status and function. The problem is that Searle 

                                                             
authorisations, consent, rights, permission or qualifications’, which are possessed by the agent and enable him to 
do something, to do something that counts institutionally, thus acting on him by indirectly influencing his 
behaviour. The latter refer to deontic powers, to ‘demands, obligations, binds, punishments, prescriptions or 
coercions’ which act on the agent by directly influencing their behaviour. ALARCÓN, Carlos, 2001, 
Causalidad y Normatividad, Sevilla: MAD, pg. 104 
14 (1997) SEARLE, John, R., La construcción…,  op. cit. pg. 113 
15 (1997) SEARLE, John, R., La construcción…,  op. cit. pg. 118 
16 (1997) SEARLE, John, R., La construcción…,  op. cit. pg. 122-23 
17 (1997) SEARLE, John, R., La construcción…,  op. cit. pg. 123 
18ARTOSI, Alberto, “On the Notion of an Empowered Agent”, www.cirfid.unibo.it/~agsw/lea02/pp/Artosi.pdf 
and (2004) ARTOSI, Alberto, ROTOLO, Antonino, and VIDA, Silvia “On the Logical Nature of Count-as 
Conditionals”, in CERVENINI, C. (ed.) Proceedings of LEA. Bologna: Gedit pg. 9-34. Regarding this 
discussion see also: (2001) ALARCON, Carlos, Causalidad y Normatividad, op. cit, pg. 99-109. 
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does not explain how this happens. Although he does offer theoretical elements which justify 
the mechanisms of assignation of function based on the ‘count as’ formula, he does not specify 
how the constitutive rules function as rules which confer power. For example, he does not 
sufficiently develop how a constitutive rule such as “A counts as the officiator of a wedding 
ceremony” confers power to A (collectively accepted) to join two people in marriage.  

According to that stated above, we can deduce that Searle adheres to the traditional line 
of thought about power, understood in terms of capacity and deontic status functions. These 
status functions translate into two wide categories of power, the so called positive and negative 
powers. The first of these comes about when the agent is provided with some power which 
enables him to do something which otherwise he could not do. The second comes about when 
the agent is or may be required, i.e. prohibited or obliged, bound by duty, to do something 
which would otherwise be unfeasible.  
 
II Reasons to act independently of desire 
 
As we stated previously, we construct social and political reality by collectively assigning and 
accepting status functions19. As we have had occasion to appreciate, the functions are not 
intrinsic traits of the world, they are traits which are dependent on the observer. The two types 
of described functions are the agentive functions and non-agentive functions.  

The first types of functions are those which are concerned with the functions we assign 
to different objects and phenomena of reality. The agentive functions are those called ‘status 
functions’ whose mission is to ‘represent’, ‘symbolise’, ‘count as’ and generally ‘signify’. 
Linked to this notion, we find the concept of reasons for acting independently of desire20. In 
his thesis on the ontology of political power, Searle proposes the bringing together of the two 
notions and maintains that the status functions, described in The Construction of Social Reality, 
are precisely reasons for acting independently of desire. Thus it follows that the recognition of 
status functions on which political power is based is in itself the recognition of reasons to act 
independently of desire. What is truly remarkable here is that the whole social and political 
system is based on the ability of the human agents to recognise reasons that are independent of 
desire and act on them21. 

Taking the brute facts as a base, the institutional and political facts represent the 
framework in which our activity takes place, whether it be individual or collective. Using this 
supposition, Searle seeks to explain a rationality which explains our activity based on the deed 
of recognising certain things as reasons to act. But what are the reasons for acting 
independently to desire based on? What is it about X that it is recognised as a reason for Y?22 

                                                             
19 Vid. SEARLE, John R. 1997, La construcción…,  op. cit. pg. 140-141 
20 (2000) SEARLE, John R., Razones para actuar. Una teoría del libre albedrío [Rationality in Action. A 
theory on free will], Oviedo: Ediciones Novel 
21 SEARLE, John R. “Ontologia sociale e potere político” in (2003) DI LUCIA, Paolo, Ontologia sociale. 
Potere deontico e regole costitutive. op. cit. pg. 32 (2004) SEARLE, John R., Libertad y neurobiología. 
Reflexiones sobre el libre albedrío, el lenguaje y el poder político. op. cit., pg. 107 
22 (2002) LIZ GUTIERREZ, Manuel, “Forma y contenido en las razones para actuar independientemente del 
deseo” [Form and content in reasons to act independently of desire] in Revista Laguna, vol. 10, pg. 88. Vid 
SEARLE, John R. 2000, Razones para actuar. Una teoría del libre albedrío, op. cit. Cf. (2003) RODRIGUEZ 
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Searle opposes the classic model of rationality in human actions, a model which states that 
rational actions can only be motivated by a desire or interest of the agent23. With regards to this 
vision, Searle maintains that there is a causal gap between belief and desires on one side and 
the action on the other: “the gap involved in rational decision making is, in fact threefold. The 
first gap occurs between the reasons for getting an idea of what one is going to do and the 
effective decision one takes. The second is produced after one has formed an idea of what to 
do and in this case one still has to decide when to do it to be effective. And lastly, in the case 
of activities which continue over time, there is another gap between the beginning of the action 
and its continuation via a continuous voluntary force until it is completed”24.  

The classic model is based on theories of rational decision-making or on the 
instrumental concepts of rationality and only applies to the first type of reasons, i.e. those which 
are dependent on desires and which include, for example, interests, goals, preferences, 
usefulness, accepted values, etc. This model relies on six basic principles: a) rational actions 
are caused by beliefs and desires; b) rationality consists of following certain rules; c) rationality 
is a cognitive faculty, separable from the others; d) cases of weakness of will, or akrasia, are 
literally impossible; e) practical rationality should always suppose desires, or goals, objectives 
or interests, etc.; f) rationality is only possible if these sets of primary desires are consistent25.   

In his work Rationality in Action, Searle discusses every one of these suppositions and 
offers various arguments to define a concept of non-instrumental rationality, based on 
commitment. With regards to the first of these, he maintains that rational actions cannot have 
sufficient causal antecedents, i.e. they would not be caused by beliefs and desires.  In his 
opinion, only those who are under the effects of toxic substances, or in extreme, uncontrollable 
conditions let themselves be lead by beliefs and desires. On the contrary, a rational decision is 
based on the consideration of reasons for doing something and finally, when the decision is 
made, it is made on account of some of the contemplated reasons and not for others. This would 
entail the existence of a ‘gap’ in between the reasons for the action and the decision to act, i.e. 
in order for the rational making of decisions to be possible and intelligible, we must presume 
free will. Without freedom we would not have a reason to undertake any decision making 
process26.  

With regards to the second supposition, Searle maintains that rationality does not 
consist of following rules. To this proposal he says that anyone “can behave rationally without 
knowing the rules which determine rationality and even without being conscious that they are 

                                                             
GONZÁLEZ, Mariano, “Esa fuerza tan especial del compromiso” [That special force called commitment]  in 
LOGOS. Anales del Seminario de Metafísica, no. 36, pg. 283-288 
23Vid. (2001) BEJARANO, Teresa, “Acerca de las razones para actuar de Searle” [About Searle’s reasons to 
act], in Thémata. Revista de Filosofía, no. 26, pg. 259-273 
24 (2000) SEARLE, John R. Razones para actuar. Una teoría del libre albedrío, op. cit.  pg.27-28 
25(2002) LIZ GUTIERREZ, Manuel, “Forma y contenido en las razones para actuar independientemente del 
deseo” in Revista Laguna, vol. 10, pg. 88. Vid (2000) SEARLE, John R., Razones para actuar. Una teoría del 
libre albedrío, op. cit. pg. 20-25 
26(2002) LIZ GUTIERREZ, Manuel, “Forma y contenido en las razones para actuar independientemente del 
deseo”  op. cit. pg. 89. (2000) SEARLE, John R., Razones para actuar. Una teoría del libre albedrío, op. cit. 
pg. 25 
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following the rules"27. He affirms that rationality is not constituted or defined by any set of 
rules. The function of rules is to systematise that which in itself is valid and what guarantees 
this validity is the semantic content28. 

He responds to the third supposition of the classic model of rationality by arguing that 
rationality is incorporated into the general structure of intentionality. In other words “there 
cannot be a separate faculty of rationality distinct from such capacities as those for language, 
thought, perception and the various forms of intentionality, because rational constraints are 
already built into, they are internal to, the structure of intentionality in general and language in 
particular”29. Subsequently, a statement cannot be made without worrying about questions 
along the lines of: ‘is it true or false?' or ‘is it consistent or inconsistent with things I have 
said?’.  Thus, “constraints of rationality are not an extra faculty in addition to intentionality 
and language. Once you have intentionality and language, you already have the phenomena 
which internally and constitutively possess the constraints of rationality”30. 

With regards to the fourth point, Searle argues that weakness of will is always possible. 
This weakness of will arises from the fact that at any point of the gap (freedom) phenomenon 
we are presented with an undefined number of open options which are capable of attracting us 
even when we were thinking, at a certain moment, that we going to reject them. The ‘gap’ 
phenomenon, the freedom of being able to choose, explains why weakness of will is so 
common. 

The fifth postulation is rejected by Searle based on his criticism of the classic theory 
that a rational act can only be motivated by a desire, where ‘desire’ includes moral values and 
evaluations. Desires do always not have to be centred on oneself but there can be reasons for 
acting independently of desire, external reasons which overcome the framework of a merely 
instrumental rationality and place it in a teleological framework. Reasons which are 
independent from desire serve to judge and subject the desires themselves to criticism31. On 
this point, Searle applies the theory that there are no reasons for acting independently of desire 
to Hume’s naturalistic fallacy: the impossibility of deriving an ’is’ from an ‘ought’. Concerning 
this, he affirms that "statements with ‘ought’ express reasons for action. Saying that someone 
ought to do something implies that there is a reason for them doing it”32. 

Lastly, with regards to the sixth supposition, Searle considers that it is normal and 
inevitable that reasons for acting enter into conflict and that rationality rightly consists of 
                                                             
27(2000) SEARLE, John R., Razones para actuar. Una teoría del libre albedrío, op. cit. pg. 35. We will return 
to this point further on.  
28(2002) LIZ GUTIERREZ, Manuel, “Forma y contenido en las razones para actuar independientemente del 
deseo”  op. cit. pg. 89 
29(2000) SEARLE, John R., Razones para actuar. Una teoría del libre albedrío, op. cit. pg. 35 
30(2000)  SEARLE, John R, Razones para actuar. Una teoría del libre albedrío, op. cit. pg. 36 
31(2002) LIZ GUTIERREZ, Manuel, “Forma y contenido en las razones para actuar independientemente del 
deseo”  op. cit. pg. 90. (2000) SEARLE, John R., Razones para actuar. Una teoría del libre albedrío, op. cit. 
pg. 42-42 
32“Therefore Hume’s affirmation amounts to the claim that statements asserting the existence of reasons for 
action cannot be derived from statements on how things are. But how things are is a matter of how things are in 
the world as it exists independent of the agent’s motivational set. So on this interpretation, the claim about how 
things are in the world cannot imply the existence of any reasons in an agent’s motivational set (one cannot 
derive ‘ought’ from ‘is’) is closely related to the claim that there are not facts in the world, independent of the 
agent, that by themselves constitute reasons for action (there are no external reasons)”  
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deliberating and making decisions, in certain circumstances, from within a situation of 
inconsistency and conflict33. 

These objections to the constitutive principles of the classic rationality model, along 
with the explanation he offers concerning the basic structure of intentionality, understood as 
action and meaning34, situate our author in conditions of confronting the logical structure of 
reasons and replying to the questions: ‘how do we create reasons for acting independently of 
desire?’ and ‘what scope does this thesis have in its concept of political power?’ In the first 
place, for Searle, the reasons are propositionally structured entities. Giving a reason for 
something is offering an explanation, a response to certain questions. There may be facts in the 
world such as the fact that it is raining, or propositional intentional states such as a desire not 
to get wet, although there may also be propositionally structured entities that are neither facts 
nor intentional states, i.e. entities such as obligations, commitments, requirements or 
necessities, etc. Searle calls this type of facts “factitive”. From this he deduces that reasons are 
factitive entities and their propositional structure “capacitates them to have a relational 
character in at least four ways: 1) reasons are always reasons for something and to explain why 
something happens; 2) they are reasons for a subject; 3) they are epistemically accessible in 
order to take part in a deliberation and 4) they are always related to other reasons”35.  

The work Rationality in Action provides us with new concepts and outlines various 
distinctions which later help in our understanding of the Searlean theory on reasons for acting 
independently of desire. One of these distinctions is that which is established between the 
external reasons and internal reasons for acting. The first of these includes factitive entities 
which may function as reasons for an agent if they are adequately recognised and accepted as 
reasons. When this occurs, the reason becomes an internal reason. The other distinction is 
related to total reasons and partial reasons36. Total reasons must contain at least one motivator, 
i.e. the motivators of actions would be sets of factitive elements with a world-to-mind direction 
of fit37. The motivators may be internal and external, the former being desires, hope, fear, 
shame, pride, disgust, thirst, hunger and pleasure, etc. External motivators, on the other hand, 
include obligations, necessities, duties, commitments, etc. Motivators are ontologically 
subjective seeing as they are relative to a subject, but at the same time they can be epistemically 
                                                             
33 (2000) SEARLE, John R., Razones para actuar. Una teoría del libre albedrío, op. cit. pg. 45; (2002)  LIZ 
GUTIERREZ, Manuel, “Forma y contenido en las razones para actuar independientemente del deseo”  op. cit. 
pg. 90 
34 On this aspect, also see Searle’s book, Intentionality. In this work he re-examines the object of analysis of the 
second chapter of Rationality in Action. A theory on free will in which he focuses on the three aspects which 
make up his theory of intentionality: prior deliberation, prior intention and intention-in-action. 
35 (2002) LIZ GUTIERREZ, Manuel, “Forma y contenido en las razones para actuar independientemente del 
deseo”  op. cit. pg. 92. Vid. (2000) SEARLE, John R., Razones para actuar. Una teoría del libre albedrío, op. 
cit. pg. 121-126 
36 “Total reasons would be sets of factitive entities and partial reasons would be part of a total reason” (2002) 
LIZ GUTIERREZ, Manuel, “Forma y contenido en las razones para actuar independientemente del deseo”  op. 
cit. pg. 91.  
37The parallelism between the Intentionality Theory and the speech acts which were previously  highlighted is 
obvious. The illocutionary forces are the same as the “psychological modes” and both possess the same 
direction of fit. In short, Searle concludes by saying that “beliefs, perceptions and memories have a mind-to-
world direction of fit because their objective is to represent the reality of things; desires and intentions have a 
world-to-mind direction of fit because their objective is not to represent the reality of things but how we wish 
them to be or how we plan them to be”. 



 

  68 

objective38.  
In short, we create reasons for acting independently of desire by creating external 

motivators which involve us, whatever our desires may be. In the case of social and political 
institutions, we recognise, as reasons to act, the status functions to which we are committed39  
in social reality, sometimes including those beyond our desires40. From this perspective, the 
recognised status functions become a reason for action independent of desire. To quote Liz 
Gutiérrez: “their recognition as motivators would already be their recognition as reasons for 
action. Based on this recognition, the agent will deliberate from the gap, weigh up the different 
reasons he has recognised and formulate the intention to act”41. 

A paradigmatic case of creation of reasons for acting independently from desire is that 
of the institution of the promise: ‘what reason do I have for keeping a promise?’ to which he 
replies by saying that “promises are by definition creation of obligations and obligations are 
by definition reasons for action”. The subject who promises something creates an external 
motivator, a reason for acting which may go against their own desires and obliges them. Searle 
expands on this idea and says that “when I make a promise, the institution of promising is only 
the vehicle, the tool I use to create a reason. The obligation to keep a promise derives from the 
fact that in promising I freely create and voluntarily create a reason for myself. The free 
exercise of the will can bind the will and this is a logical point which has nothing to do with 
‘institutions’, moral attitudes’ or ‘evaluative utterances’. This is why a slave has no reason to 
obey the slave owner, except prudential reasons. He has not bound his will by an exercise of 
his freedom”42.   

The social world in general and the political world in particular are full of factitive 
entities which act as external motivators which invite us to recognise them as motivators of 
this sort (political duty or obligation may represent reasons to act independently of desire). 
Social and political institutions constitute a complex framework of entities which count as 
obligations, duties, demands, commitments and necessities, etc. The reasons for acting, or 
external motivators or status functions, created intentionally and collectively, must be 
recognised, accepted and maintained.  

However, human beings do not always act in the light of desire-independent reasons. 
We can find an example of this in the framework of logical relations between political power 
and economic power. Both economic and political systems are systems of status functions. As 
we have seen, the political system corresponds to governmental machinery. In contrast, the 

                                                             
38 (2002) LIZ GUTIERREZ, Manuel, “Forma y contenido en las razones para actuar independientemente del 
deseo”  op. cit. pg. 93. (2000) SEARLE, John R., Razones para actuar. Una teoría del libre albedrío, op. cit. 
pg. 140 
39 This is the way Searle defines commitment: “Commitments are factitive entities which meet our condition for 
reasons for action. A commitment has propositional content and an upward direction of fit.” (2000) SEARLE, 
John R., Razones para actuar. Una teoría del libre albedrío, op. cit. pg. 201 
40 SEARLE, John R. 2000, Razones para actuar. Una teoría del libre albedrío, op. cit. pg. 221 and ss; (2002) 
LIZ GUTIERREZ, Manuel, “Forma y contenido en las razones para actuar independientemente del deseo”  op. 
cit. pg. 94 
41(2002) LIZ GUTIERREZ, Manuel, “Forma y contenido en las razones para actuar independientemente del 
deseo”  op. cit. pg. 93. (2000) SEARLE, John R., Razones para actuar. Una teoría del libre albedrío, op. cit. 
pg. 142-143 
42 (2000) SEARLE, John R., Razones para actuar. Una teoría del libre albedrío, op. cit. pg. 226 
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economic system corresponds to the economic apparatus which creates and distributes assets. 
However much the respective logical structures resemble each other, the rational motivational 
systems which appear in each case differ significantly. Economic power is essentially related 
to the fact of being capable of delivering economic advantages and sanctions. Political power 
also often acts in this way, above all in states which develop strong policies of social welfare 
or economic compensation for more disadvantaged groups, but not always. Searle believes that 
this fact has caused a whole series of confused theories to appear. They intend to examine 
political relations as if they had the same logical structure as economic relations. Therefore, 
the reasons for action that are based on desires or on interests like economic ones, even when 
they are part of a deontic system, are not deontological. The important point which must be 
stressed is that the essence of political power is deontic power. This notion, by the way, is at 
the source of an intuition which inspired the theorists of social contract. These people thought 
that there was no way of having a system of political obligations nor, in fact, a way of having 
a political society without something like a promise, an original promise or commitment, which 
would create the necessary deontic system to maintain the political reality. 

In short, the recognition of validity or the acceptance of a status function, or the simple 
recognition of its existence, gives the agent a reason for acting independently of desire. The 
importance of this fact cannot be stressed enough, given that it explains the difference between 
human beings and other social animals. This is an important point in the matter of motivation: 
once you recognise that you have a valid reason for doing something, even if you don’t want 
to do it, at least you have a reason to want to do it. Among the cases that may constitute reasons 
for acting independently of desire there would be, for example, the obligation of being in the 
workplace at the time specified in the contract or attending university lectures, even when our 
desires do not coincide with these obligations. Thus, in the case of human society, and in 
contrast animal societies, reasons can motivate desire and not all reasons stem from desires. 
However, it is important to see that in matters concerning political reality we do not need to 
explicitly construct or create reasons for acting independently of desire, as happens when we 
make promises or take on commitments of a personal nature, whatever they may be. The simple 
fact of recognising a set of institutional facts as valid or obligatory creates reasons for acting 
which are independent of our desires. 

Though it is true that deontic powers (obligations, duties, demands, impositions, etc.) 
could be reasons for action independent of desire, Oppenheim maintains that the relations of 
institutional power involve, in turn, personal interests. This is true especially if we focus on the 
political power exercised by political authority (government) over the citizens. The latter may 
comply with legal regulations, simply because they recognise them as having authority, or to 
avoid sanctions or because rights coincide with personal interests43. 
 
1 Towards a model of normative rationality 
 
Let us return again to the Searlean argument which states that anyone can behave rationally 
without knowing the rules which determine rationality and even without being conscious that 

                                                             
43 OPPENHEIM, Felix, “Potere bruto e potere político. Una risposta a Searle” in (2003) DI LUCIA, Paolo, (Ed),  
Ontologia sociale…, op. cit. pg. 106 
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they are following the rules: rationality is not constituted by or even defined by any set of 
rules44. Based on this supposition, there are various ways of understanding the interaction 
between social rules and rationality. 

Institutional and political reality, as we know, rests on a set of constitutive rules. These 
rules, unlike regulative rules, have the ability to create certain practices which would not exist 
without said rules. The formal structure of the constitutive rules would be X counts as Y in 
context C: any fact, either physical or institutional, carries out a certain status function in a 
certain context. Searle has made it clear on various occasions that individuals do not think “this 
is the rule, therefore it must be applied to give rise to an institutional fact”, but that these rules 
underlie and reflect the logical structure of institutional facts. 

This concept directly clashes with those social theories which propose a view of the 
individuals as “obeyers and followers of rules”, i.e. that the individuals know and consciously 
apply these constitutive rules. But how can we explain the regularities in human conduct? 
Searle responds in different ways to this question, depending on the evolution of his thought 
shown in the various works he has published, and attempts to overcome this problem by 
referring to his concept of background. The background consists of a set of capacities and pre-
intentional suppositions which are required for the intentional states to make sense. Searle 
maintains that when our behaviour is adjusted to the constitutive rules, we are not ‘following 
rules’ in the Wittgensteinian sense, because as said author argues, the notion of observing the 
rules in a profoundly unconscious way is in itself incoherent. For Searle, unconsciously 
following a rule would bring us closer to what he calls a zombie view, i.e. the conception that 
we can do something ´virtuously´ or ‘skilfully’ whilst being completely unaware that we are 
doing it45. The influence of the background in our conduct is not normative and therefore we 
do not ‘apply the rules’. Conduct based on unconscious regulations cannot consist of ‘following 
rules’ but, as Wittgenstein warns, it concerns a causally determined conduct in the same sense 
as a reflex action. The fact that our conduct adjusts itself to constitutive rules is due to the 
background capacities and suppositions being caused by these rules, i.e. it is logically 
structured by constitutive rules. Therefore it is understood why we act ‘according to the rules’ 
without actually ‘following the rules’. 

This searlean argument is outside of the scope of any theory about the rationality of the 
subjects. In what way can we introduce rational or normative orientation to this analysis? Again 
we must refer to one of Searle’s earliest contributions: speech act theory. According to this 
theory, the illocutionary force of language is capable of establishing normative links between 
individuals46. This set of illocutionary links respond in turn to the logical form of the 
constitutive rules upon assigning status functions and creating deontic powers (rights, 
obligations, duties, etc.) that are expressed in the logically equivalent rule ‘we accept that S 

                                                             
44 (2000) SEARLE, John R., Razones para actuar. Una teoría del libre albedrío, op. cit. pg. 35.  
45 (2001).SEARLE, John, R. “Neither phenomenological description nor rational reconstruction: Reply to 
Dreyfus” in Revue Internationale de Philosophie, no. 217, Vid (2002) NOGUERA FERRER, José Antonio, 
“Racionalidad y normas sociales en la teoría post-analítica de la acción” [Rationality and social rules in post-
analytical theory of action] on www.selene.uab.es/_cs_gr_saps/catala/autors/xxnoguera.htm 
46 (2001) SEARLE, John R., Actos de Habla. Ensayo de Filosofía del Lenguaje [Speech Acts: An Essay in the 
Philosophy of Language], Madrid: Cátedra, pg. 137-160. (2001) ALARCON, Carlos, Causalidad y 
Normatividad, op. cit, pg. 87 and ss. 
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has power to do Y in context C’. On the other hand, these links, in contrast to conduct that is 
causally determined by the background, give rise to reasons for action independent of desire, 
i.e. a rationality that is not instrumental but normative. Rules are not followed irrationally or 
unconsciously, rather they give rise to reasons for action. Based on all of this, we can deduce 
that there is an explanation for action which is not a causal interpretation of itself: it is the 
explanation based on the desire-independent reasons.  

These reasons do not causally determine our conduct but the fact that we recognise their 
validity also explains that we act according to them: they are reasons which are not based on 
what we ‘are inclined’ to do, but on what we believe ‘we should do’ or what ‘we have to do’. 
Not because they leave us no other option, but because we consider them to be loaded with 
validity. In short, there are valid reasons for rational action which do not reside in desires or 
personal interests, but in the illocutionary and social relations and links which we have created. 
Therefore, the social rules are not always somewhat pre-existent but are something we can 
create with our speech acts, and once they have been created they function as an external 
motivator of our action.  
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Mentally Ill Offenders De-institutionalization and 
Institutionalization: An Italian Case, a European Trend 
 
MICHELE MIRAVALLE* 
 
 
 
Introduction 
 
This is the outcome of a wider research conducted over the last five years (2012-2017), 
studying the relationship between mental disorder and criminal justice from a critical socio-
juridical approach1. 

The chapter wants to explore the changes occurred into the juridical field, considered 
as an area of structured, socially patterned activity and "practice," disciplinarily and 
professionally defined (Bourdieu, 1986). Within the European scenario, Italy is an interesting 
case study to analyse for three main reasons:   

(a) It has a solid anti-psychiatric (Bachrach, 1976; Cooper, 1967) tradition that strongly 
influenced its legislation on mental health care. Indeed within the international context, Italy 
has been one of the unique examples of de-institutionalisation where asylums and psychiatric 
hospitals were successfully closed down. The process lasted nearly two decades, starting in 
1978, when law 180 – known as legge Basaglia – was approved (see: Mosher, 1982); 

(b) The Italian criminal justice system and the criminal code still have the same original 
structure. They were set on 1930 during the fascist dictatorship. Some important amendments 
have been approved, especially to conform the code with the republican Constitution approved 
in 1948. However the criminological debate of that time about free will and the role of 
punishment still influences the actors of the juridical field nowadays; 

(c ) Among the very few legislative reforms occurred within the criminal justice system 
in Italy during the last years the most effective one is about mentally disordered offenders (Law 
81/2014). The political, academic and public debate about this reform has been broad. “New” 
facilities for mentally disordered offenders were put in place and the “old” forensic psychiatric 
hospitals closed. 

The juridical field faces the question of how to deal with mentally disordered offenders 
within this context. How to balance the Force of Law (Bourdieu, 1987: 808) between the Right 

                                                             
* University of Torino, Italian Observatory on prison conditions. 
1 The research was conduct during my doctoral studies in Sociology of Law. The research was basically 
organized in three phases: (1) a complete reconstruction of the history of the total institutions for mentally 
disordered offenders, through an analysis of documentary evidences; (2) direct participation, as consultant, 
within Stati Generali dell'Esecuzione Penale (a convention of experts -judges, psychiatrists, lawyers, academics, 
prison staff members - promoted by the Ministry Of Justice). The Convention had six months to submit 
proposals, observations, critics and amendments on mentally disordered offenders'  legislations (in particular 
Law 81/2014). The italian Parliament is currently analysing the Convention's report; (3) direct observation 
inside three facilities for mentally ill offenders to study practices, daily works and relations between patients and 
staff. Instruments, such as interviews, focus groups, shadowing (especially during staff meetings) have been 
used. The observation last  two weeks in every facilities (six weeks in total).  
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to health and the Right to a fair punishment? As it is going to be described - still using 
Bourdieu’s lexicon-, the equilibrium has to be found within the power relation between the 
habitus of Justice-related actors (judges, prosecutors, lawyers…) and the one of Psychiatric-
related actors (Neveu, 2013: 337-338 and Wacquant, 2014: 329-344).  Therefore the mental 
disordered offender becomes the product of this asphyxiating embrace of Justice and 
Psychiatric (Basaglia, 1964)  
 
I The double stigma of  mentally disordered offenders 
 
The complexity of the topic for both the researcher and the policy makers comes from the very 
idea of mentally ill offenders. Indeed this person bears two social constructions at the same 
time, the criminal guilt and the mental illness. Two “labels” (Becker, 1966) that could produce 
a double stigmatisation (Miravalle, 2015). In order to better understand the changes within the 
juridical field it is necessary to briefly broach those “labels” within the contemporary risk 
society (Beck, 1992) ruled by the liquid fear (Bauman, 2006). From this point of view, Italy is 
not an exception and it can be easily considered as part of the “Western world”, with some 
peculiarities that will be analysed. 

Regarding the social context around the first “label” (criminal guilt), Italy, as well as 
many other countries, has been witness of the shift from Welfare to Prisonfare (Wacquant,  
2011: 195-213). This phenomenon, typical of the post-Fordism society (De Giorgi, 2010), 
basically produces a massive use of penal control, especially imprisonment (Garland, 2008) in 
order to 'discipline' the crescent multiethnic community and the strong economic recession. 
The welfare instruments based on social inclusion are substituted by repressive policies (such 
as the so-called “zero tolerance” strategies used in the big cities across United States and 
Europe), even if the numbers of crimes are decreasing. Numbers help to understand this trend, 
which has a relevant impact on the juridical field (Sparks and Simon, 2012; Simon, 2006, 
Matthews, 2016). 

In 2011 Italy reached the highest peak of prison population (66.897 inmates, of which 
24.174 foreigners, three times more the population during the Seventy’s). Its prison capacity 
in that year was of 45.700 places. Which means a prison overcrowding rate of 146%. 

 

 
Table 1. Italian prison population 1970-2017 (official data by Ministery of Justice) 
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The chronic overcrowding, the lack of rehabilitative activities and the poor conditions of the 
prison facilities were judged by the European Court of Human Rights as inhuman treatment 
(Torreggiani et al. vs Italy, ECHR 007/2013, 8th January 2013).  

In this case the Court had to determine whether the space available to each applicant in 
their cell was small enough to constitute inhuman and degrading treatment (and thus a violation 
of Article 3 of the European Convention of Human Rights). 

The applicants were imprisoned in two Italian prisons, Piacenza and Busto Arsizio. 
They were all allegedly kept in cells with two other inmates, leaving each applicant with only 
three square meters each, insufficient light caused by the bars on their cell windows and  lack 
of warm water. The Italian Government argued that the cells were in fact 11 square meters, but 
provided no proof of this assertion; further, it stated that since it had improved the conditions 
of the inmates there was no case to bring to the Court. 

From a sociological point of view, the judgement could be considered as a factor 
affecting the judicial field and changing its practices. It was a pilot-judgement since it affected 
many prisoners in Italian prisons and there were hundreds of similar pending applications 
before the ECHR. In one year (indeed, the Court gave twelve months to implement instruments 
and to restore legality) many reforms were approved - the system of alternative measures 
(especially home-detention) was improved, a National Preventive Mechanism was finally set, 
compensation instruments for inmates who suffered inhuman treatment were used by judges. 
Thanks to those efforts the Italian Government avoided further sentence. 

During those three years the approach to imprisonment seemed to change (Marietti, 
2013), and the effects on prison condition were relevant (Maculan et al., 2013). The prison 
population in 2015 dropped to 52.164 inmates, nearly fifteen thousand inmates less than two 
years earlier.  But now those effects are disappearing. Law enforcement agencies are starting 
to increase again the numbers of arrests and the use of alternatives measures by judges is 
becoming stricter. On April 2017, the prison population reached 59.289 inmates (overcrowding 
rate 110%) and the Italian Parliament is discussing repressive legislations. According to NGOs 
and Human Rights organizations, the status quo ante the ECHR’s judgment is going to be 
easily restored soon. This approach is not justified by the data released by the Italian Home 
Affair Ministry, indeed the numbers of crimes reported to authorities is the lowest registered 
during the last decades2.  

Within this social environment, the mentally disordered offender has to face the second 
stigma: the mental illness, connected with its 'regulation'. 

Foucault (especially, Foucault, 1972 [1961]) gave the most fascinating description of 
the development of this stigma. A few interesting extracts from his works will clarify the 
ongoing debate within the judicial field about mental disordered offenders. 

In Foucault’s analysis indeed the idea of a strict division between the “sane” and the 
“insane” world is historically linked with the disappearance of the leprosy that affected Europe 
between the XIV and XV Centuries. 

 

                                                             
2 In 2015 the number of homicides dropped to 469 (49 are considered “mafia executions”), it means 0.8 
homicide every 100,000 inhabitants (in U.S. in the same period the rate has been 4.9). 
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What doubtless remained longer than leprosy, and would persist when the 
lazar houses had been empty for years, were the values and images attached 
to the figure of the leper as well as the meaning of his exclusion, the social 
importance of that insistent and fearful figure which was not driven off 
without first being inscribed within a sacred circle (…). Abandonment is his 
salvation; his exclusion offers him another form of communion (Foucault, 
1972 [1961]: 6-8). 

 
Therefore, often in these same places, the formulas of exclusion would be repeated, strangely 
similar two or three centuries later. Poor vagabonds, criminals, and 'deranged minds' would 
take the part previously played by the leper. With a new meaning and in a very different culture 
through the centuries, the rigorous division has been affirmed and it will influence the 
'regulation' of madness. 

This idea of rigorous division finds its modern declination with the birth of the asylum 
during the XIX century. Foucault again, historically finds the first examples of “modern” 
asylums in the 'farm' conducted by the Society of Friends in York (Tuke, 1813) and the hospice 
of Bicetre in France, directed by Philippe Pinel (Pinel, 1836). Apparently those experiences 
were revolutionaries: liberation of the insane (or, at least, a “pseudo-freedom", without chain, 
but within a closed space), abolition of constraint and constitution of a human milieu. Indeed 
the asylum no longer punished the inmate's guilt, it organized that guilt.  

 
By this guilt the madman became an object of punishment always vulnerable 
to himself and to the Other; and, from the acknowledgment of his status as 
object, from the awareness of his guilt, the madman was to return to his 
awareness of himself as a free and responsible subject, and consequently to 
reason” (Foucault, 1972 [1961]: 247). 

 
II ‘The extreme shame’: Italy between de-institutionalisation and neo-
 institutionalisation 
 
There is not sufficient space here to analyse two centuries3 of “Italian approach” to criminal 
insanity, however it would be interesting to understand if what it is happening in Italy could 
also be considered a European trend.  

First of all, a brief description of the historical and legal framework is needed. I will 
focus on two key-facts for the juridical field: the criminal code approval in 1930 and the 
“springtime of madness” (Miravalle, 2015) that took place with the closure of asylums in 1978. 
Later the chapter focuses on the analysis of the current scenario. 

The Italian criminal code sets the so-called binary system, resulting from the 
criminological debate between XIX and XX centuries (Neppi Modona, 1978). On one side, 
there was the Classical School of criminology which, inspired by The Enlightenment was 
strongly convinced by the idea of free-will. It was argued from this perspective that everyone 

                                                             
3 Indeed the first italian criminal asylum (correctly called “Sezione per maniaci” – maniacs' ward) was set in 
Aversa (near Naples) in 1876 as a special ward of the local prison. It could host 19 inmates. 
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is free to choose how to act and, therefore, must be considered responsible for its actions. It 
was also believed that punishment should be compensation to the society and that retributivism 
should be the main meaning of punishment. On the other side, the so-called Modern school of 
criminology (lead by the criminal anthropologists such as Lombroso and Ferri) had a 
deterministic vision of crime (Horton and Rich, 2004). According to this school of thought 
punishment must be an instrument to defend society. In this scenario it was argued that the 
mentally ill offender must be 'neutralized' in specific facilities4. 

The Italian Criminal Code of 1930 strongly reflected this debate and was not able to 
make a clear choice. Besides the punishments for indictable offenders, security measures were 
also adopted against non-indictable offenders, that is to say those who were non-compos mentis 
at the moment of perpetrating the offence and purported to be socially dangerous. Indeed the 
legislator since 1930 responded to crime in two ways: on one hand, punishment based on 
offender’s 'individual responsibility' and 'personal guilt', on the other hand safety measures 
based on incapability and 'social dangerousness' with a latent goal: the incapacitation of an 
arguably dangerous class of individuals so as to preserve social security. The categories of 
incapacity are directly established by the criminal code, such as minor under 14 years old, the 
chronic alcoholic, the deaf and the mentally ill, if those characteristics have been the cause of 
the crime. 

So according to the code, the mentally ill (person with certified psychiatric pathology) 
could be considered non-compos mentis at the moment of perpetrating the offence and 
therefore exposed to safety measures (specifically to an order of recovery in forensic 
psychiatric hospital, called  Ospedale Psichiatrico Giudiziario). 

The criteria to decide if a person is “socially dangerous” or not are controversial. 'Social 
dangerousness', as stated by Dessecker (2004), is no more than a “dice shot made by the judge” 
and very far away from the guarantees that a criminal justice system should follow. Indeed, 
according to the code, the judge has to estimate the probability of a mentally disordered 
offender to commit a new crime, considering also “non judicial” parameters (the so called 
environmental dangerousness opposed to the biological dangerousness, Pelissero, 2014: 917), 
such as the offenders’ family relations, his level of social inclusion and even his economic 
status.  

The described structure of the criminal code, oriented to the neutralization of social 
dangerousness, apparently does not reflect the italian policies about mental health care. Indeed 
the judicial field has been strongly influenced by the already mentioned “revolution” (Crossley, 
2006) that took place during the 70's by the anti-psychiatric movement (Nasser, 1995: 743-
746), lead by Franco Basaglia.  

In two Italian asylums (Gorizia and Trieste) Basaglia and his team organized the “open 
door model” and basically started the path to Law 180/1978, that closed the asylums in the 
entire country. This reform was soon taken as an example of abolition of total institution 
(Martinson, 1974; Mathiesen, 1974, 1986). Actually the model adopted was an epistemological 
change of the concept of mentally illness and its supposed dangerousness: “Our focus became 

                                                             
4 Cesare Lombroso for the first time launched the proposal to set “criminal asylums” in Italy, after an  large 
inspections into 61 italian asylums in 1891. Indeed he discovered there were no division between offenders and 
non-offeders patients, which created problems to the organisations of the asylums (Scartabellati, 2001: 135). 
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the patient's existence and his relationship with society, not only his mental diseases” (Basaglia, 
1964). Since then, mental illness has been considered only as a scientific evidence (a medical 
question) rather than a social question (Frances, 2013). 

The deep goal of the “open door model” was not the humanization of the asylum, the 
removal of the violence inside institution (Rotelli, 1988) and it has been more than a de-
hospitalisation (De Leonardis et al., 1986).   

Beside the strong cultural change that the Basaglia reform generated within the juridical 
field and the mental healthcare practices, the effects on mentally ill offenders were none. In 
fact, Law 180/1978 only considered asylums for non-offenders managed by the healthcare 
system. The six forensic psychiatric hospitals managed by the criminal justice system were not 
reformed and they were kept in function.  

Only in 2011, after a few decades of silence, the Healthcare Parliament Commission 
inspected the six Italian criminal asylums: “torture”, “pharmacological and physical abuse”, 
“violence”, “lack of specialized workers”, “overcrowding” are some of the recurrent words in 
the final report.5 

“Extreme shame” was the term used by the former President of the Republic to describe 
FPHs. A large campaign was also launched by a social coalition called StopOpg6 and finally 
the Parliament with a large majority decided that FPH's had to be “overcome”7 and a reform of 
safety measures was voted (Law 81/2014). However the structure of the criminal code and its 
'binary system' were not changed. Problematic concepts, such as 'social dangerousness' and 
'safety measures' are still accepted.  

 

 
Table 2. FHPs (OPGs) population 1970-2017 (official data by Special Commissioner of the Government)8 

                                                             
5 The Commission during its inspections entered in the facilities with videocamera. The video was then shown 
on public Tv in prime time and it became a documentary (here the trailer 
https://www.youtube.com/watch?v=NIUndUqyBBQ). 
6 StopOpg (www.stopopg.it) is a group of 30 associations, NGOs, unions born in 2014 after the shocked 
denounce done by the Parliament Commission. 
7 Superare (to overcome) is the word always used by the Italian policy maker. The word “closure” has never 
been used. 
8 In 2016 the number of patients in FHPs is zero, because FHPs were effectively closed and the new facilities 
(REMs')  were not yet considered. 
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Judges and healthcare practitioners have been obliged by the reform to set individual programs 
for the hospitalized patients. Indeed, many of them have been placed in 'alternative' facilities 
outside FPHs. 

Those still considered too 'dangerous' have been place in new facilities called Residenze 
per l'Esecuzione delle Misure di Sicurezza (REMS). The difference between the new REMSs 
and the FPHs is controversial. 

The REMSs are smaller (they cannot host more than 20 patients, five times less than 
FPHs), are located on the whole territory (they are more than 20 in order to help the social 
inclusion) and are managed exclusively by healthcare staff (police or security guards are 
forbidden to enter inside the facilities). The correct implementation of the reform is slow and 
difficult. The complete 'overcoming' of the six FHPs took nearly three years and the condition 
of some REMSs are problematic (as underlined by the reports released by the special 
Commissioner nominated by the Government9). 
 
Conclusion 
 
So far, the reform appears different than the Basaglia's one: it seems to act only on the aesthetics 
of the facilities, humanising them. Meanwhile, coming back to Foucault’s description and 
referencing to the sociology of total institutions (Goffmann, 1961), the main characteristics of 
a total institutions can still be found in REMSs. During the direct observation and interviews 
with privileged witnesses10, I pointed out some controversial points which could sparkles future 
researches. 

(a) The principle of fear, it is considered as of great importance in the management of 
the patients. Fear already appeared as an essential presence in the asylum (Foucault, 1972: 
245). Fear is a key element influencing life inside the facilities as well as outside them. During 
a regular day inside REMSs most of the messages (in a broad sense, verbal or non-verbal) from 
staff to patients could be classify as threats or intimidations. Especially towards patients 
coming from the “old” FHPs the staff continually refer to the possibility to go back to FHPs if 
something was wrong. Some recurrent messages are “If don't do so, I will tell the judge and 
you'll go back to FHPs11” FHPs represent the “place of fear”, unanimously considered “worse” 
than REMS's. Those kinds of threats are mainly used during the distribution of medicines. Fear 
also comes from the outside, the 'free society' is scared by the idea to live next to REMSs. The 
main reason of the delay to implement the reform must be found in the opposition of local 
communities to the idea of having REMS in their neighbourhood. In many territories protests 
have been organized. 

(b) Madness as minority status. Madness is childhood. (Foucault, 1972: 252). The daily 
life in a REMSs is perfectly corresponds to the idea of infantilisation (Gallo and Ruggiero, 
1989 and Marson and Powell, 2014). REMSs by law are considered hospitals, so the staff 
                                                             
9 The complete italian version of the report released in February 2017 can be found at 
http://www.stopopg.it/system/files/2a_relazione_semestrale_commissario_OPG_febbraio_2017.pdf 
10 All the following quotations has been recorded during the direct observation. The original language is italian, 
the translation is done by the author. 
11 This threat is impossible to become true: the “old” facilities are closed and the judges is not allowed by the 
law to take this kind of decision. 
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(differently than prisons) does not even have the duty to provide rehabilitative activities (such 
as education or job opportunities). Idleness is the main activities. The only recreational 
activities are usually age inappropriate. During an observation a few days before Christmas, 
while adult patients were decorating a hand crafted object, an enthusiastic nurse told me “I 
teach that, It is the same activity my children are doing at kindergarten”. The exit from the 
facilities is strictly forbidden, the judge's order also prohibits any contacts with the outside 
community. 

(c) The apotheosis of the medical personage (Foucault, 1972: 269). The presence of 
only healthcare staff is innovative and controversial at the same time. The risk of conversion 
of medicine into justice, of therapeutics into repression is high. The psychiatrist is in charge of 
everything happening inside the facility. “They want me to be a policeman, a judge, a human 
resources manager, a chef...everyone except a scientist!”, told me a psychiatrist a few days 
after he was prosecuted, because he permitted a group of patients to go out for a few hours.  

The evidence collected during the research suggests not to use inappropriate definition 
or historical comparison, a real de-institutionalisation of mentally disordered offenders is still 
far away. 
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The Law, the Subject and Disobedience: Inquiries into Legal 
Meaning Making 
 
KATI NIEMINEN* 
 
 
 
Abstract 
 
This paper introduces a doctoral dissertation that consists of five articles that show how, on 
one hand, the legal practices reproduce the unified citizen subject, and how the human subject 
is fragmented in legal practices on the other hand. In other words, the dissertation focuses in 
producing ‘us’ and ‘the other’ in law. The five articles introduced here are connected by the 
themes of subjectivity, disobedience, and the law. In introducing these articles, this paper 
develops these themes further, by examining the fragmentation of the human subject in law 
and observing how the theories of civil disobedience might contribute to totalising citizen 
subjectivity. 
 
The articles discussed are: 
 
§ Nieminen, Kati, ‘Disobedient Subjects – Constructing the Subject, the State and Religion 

in the European Court of Human Rights’ (2015) 21 (4) Social Identities 312—327. 
§ Nieminen, Kati, ‘Rebels without a Cause? Civil disobedience, Conscientious objection 

and the Art of Argumentation in the Case Law of the European Court of Human Rights’ 
(2015) 5 (5) Oñati Socio-legal Series 1291—1308. 

§ Nieminen, Kati, ‘Who belongs? Turkish citizen subject in turmoil’ in Anne Griffiths, 
Sanna Mustasaari and Anna Mäki-Petäjä-Leinonen (eds.) Subjectivity, Citizenship and 
Belonging in Law: Identities and Intersections (Routledge 2016) 84—101. 

§ Nieminen, Kati, ‘The Detainee, the Prisoner, the Refugee: Dynamics of Violent Subject 
Production’ (2016 e-pub. ahead of print) Law, Culture and the Humanities. Available at 
https://doi.org/10.1177/1743872116650868.  

§ Nieminen, Kati, ‘Forever Again: How Discursive Strategies Re-legitimate Torture in the 
US Senate Select Committee’s ‘Torture Report’ and the CIA’s Response’ (2016) 13 No 
Foundations: An Interdisciplinary Journal of Law and Justice 70—95.  
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I ‘Us’ and ‘the other’ in law 
 
On 1 December 1955, in Montgomery, Alabama, Rosa Parks was riding the city bus on her 
return home from work. The first ten seats of the bus were reserved for white passengers. Parks 
was sitting in the first row after those ten seats, but was asked to move to the back of the bus 
by the driver, as the bus became crowded. Parks refused, arguing that she was not sitting in a 
seat reserved for whites. The police arrested Parks and took her into custody, and she was 
prosecuted for refusing to obey the driver’s order. Parks was active in the local National 
Association for the Advancement of Colored People (NAACP), and the subsequent outrage to 
her arrest culminated in a bus boycott to protest racial discrimination. That famous boycott 
lasted 381 days, during which Martin Luther King Jr. first achieved national fame. Parks was 
convicted, but while her appeal was processed, the US District Court for the region ruled in a 
similar case, initiated by the disobedience of Aurelia Browder, Susie McDonald, Claudette 
Colvin and Mary Louise Smith, that racial segregation in public buses was unconstitutional. 
That ruling was upheld by the Supreme Court in 1956.1 

 
* * * 

 
In November 2015, Macedonia closed its borders to all but refugees who could prove their 
being from Syria, Iraq or Afghanistan. To protest being denied an individual asylum process, 
a group of refugees at the Idomeni border crossing in Greece went on a hunger strike and sewed 
their mouths shut.2  
 
Eight refugees living in the Calais ‘jungle’ in France, sewed their mouths shut to protest plans 
to demolish and close the unofficial refugee camp in the spring of 2016.3  
 
The newspaper articles do not identify the refugees by name. 
 
 

* * * 
 
Rosa Parks and other civil rights activists in the US are often celebrated as paragon citizens 
whose persistence and disobedience led to a more just society, ending racial segregation and 
securing citizenship rights for African Americans. Civil disobedience is widely regarded as a 
justifiable form of political protest which, despite being unlawful, ultimately remains loyal to 

                                                             
1  Stacey Bredhoff, Wynell Schamel and Lee Ann Potter, ‘An Act of Courage. The Arrest Records of Rosa 

Parks’ (National Archives) <https://www.archives.gov/education/ lessons/rosa-parks> accessed 9 January 
2017; Browder v. Gayle [1956] 142 F. Supp. 707. 

2  Anealla Safdar, ‘Refugees sew lips in Greece-Macedonia border protest’ Al Jazeera (24 November 2015) 
<http://www.aljazeera.com/news/2015/11/refugees-hunger-strike-greece-macedonia-border-
151123152724415.html> accessed 9 January 2017.  

3  Oscar Quine, ‘Calais Jungle refugees sew mouths shut in protest at camp clearance’ Independent (4 March 
2016) <http://www.independent.co.uk/news/world/europe/ calais-jungle-refugees-sew-mouths-shut-in-
protest-at-camp-clearance-a6912806.html> accessed 9 January 2017.  
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the rule of law and the democratic principle.  The protest of the anonymous refugees, on the 
other hand, appears irrational, and is certainly not celebrated as a democratic way to convey a 
deep sense of injustice.  

The above examples of disobedience and protest illustrate the journey I made when writing 
this thesis, beginning from my interest in civil disobedience and conscientious objection, 
moving on to explore other forms of disobedience and resistance, and finding my way back to 
where I began – but with an entirely new perspective on disobedience, law, and subjectivity. 
While the initial idea was to identify and analyse real-life legal cases of the European Court of 
Human Rights (ECtHR, the Court) and thereby explore the ways in which the law positions 
itself in relation to social and moral questions, it soon became apparent that disobedience, in a 
broad sense, was often as much about subjectivation and othering as it was about social, 
political and legal change. For example, the ban on wearing Islamic headscarves in certain 
public places in Turkey (and France) – in my interpretation – was no longer simply a ban on 
religious clothing or guarding of the neutrality of the public realm; it was also, and perhaps 
more importantly, a ban guarding the fundaments of the nation by reproducing the good citizen 
subject. The good citizen was to reflect a unity of the people and loyalty to the state. Thus, 
defying the ban was an act of resistance, a way to challenge the subjectivity of a good citizen, 
and a claim for the right to define oneself. Similarly, refusing to serve in the military could be 
regarded not only as a claim of right to follow one’s individual conscience, but also as a refusal 
to identify oneself with the militaristic citizen subject.  

Once I began to analyse disobedience from the point of view of subjectivation, I began to 
expand my research beyond the case law of the European Court of Human Rights. 
Simultaneously, having discovered in my case analysis that the effects of legal argumentation 
seep outside the legal sphere in unexpected ways, I began to question of what the law does 
besides providing answers to legally formulated questions. These shifts in my approach led me 
to explore the workings of the law outside the courtrooms.  

This thesis consists of five articles, all of which discuss subjectivation and othering in law. 
The overall contribution of this research is that it shows how, on one hand, the legal practices 
reproduce the unified citizen subject, and how the human subject is fragmented in legal 
practices on the other hand. In other words, this dissertation focuses on the ways in which the 
law produces ‘us’ and ‘the other’. The first three articles, focusing on Turkey, explore the ways 
in which the law reproduces the citizen subject in ways that deflect political protests and 
initiatives for change. The last two articles, focusing on Europe and the USA, address the law’s 
othering practices.  

The process of othering is here used to describe the subjectivation of ‘the other’ in relation 
to and as hierarchically inferior to ‘us’. Foucault is one of the scholars who argues that we 
constitute ourselves through excluding others.4 For Foucault, the subject is not the pre-existing 
subject of knowledge and freedom, fostered, for example, in much of legal theory. Rather, the 
subject is historically contingent and discursively constituted.5 Foucault explains that the 

                                                             
4  Michel Foucault, ‘The Political Technology of Individuals’ in James D. Faubion (ed.) Power. Essential 

Works of Foucault 1954–1984 (Penguin Books 2002) 403. 
5  Michel Foucault, ‘Truth and Juridical Forms’ in James D. Faubion (ed.) Power. Essential Works of Foucault 

1954–1984 (Penguin Books 2002) 3–4. 
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subject is created as an observable object by producing hierarchical dichotomies, which 
simultaneously identify what the subject is, and differentiate it from what it is not, thus creating 
a constitutive relationship between the opposites – the sane and the mad, the healthy and the 
sick, the good citizen and the criminal.6 The logic of dichotomies is othering. This means that 
‘the other’ is nothing in its own right so it only contains that which the first is not. 
Consequently, the abnormal is what normal is not, barbarity is what civilisation is not, animal 
is what human is not, woman is what man is not, and the other is what we are not.7 

The first three articles, Disobedient subjects, Rebels without a cause and Who belongs, all 
concentrate on the construction of the Turkish citizen subject. The reason for my interest in 
Turkey is that the birth of the Turkish citizen is firstly relatively recent, and secondly, founded 
on a radical eradication of the Ottoman history, which has resulted in a deep-rooted tension 
within the modern Turkish citizen subjectivity. This tension is reflected in the ECtHR cases, in 
the various ways that the Turkish authorities have responded to the political parties based on 
religion or ethnic identities, in the conflict with the Kurdish population, and in the protests at 
Gezi Park in 2013. These all reflect the tension between the ideal of a secular, ethnically unified 
and loyal citizen subject, and the reality of religious, ethnic, and political plurality. 

It was the case of Saygili and Falakaoǧlu v. Turkey (No 2)8 discussed in Rebels without a 
cause which briefly touched on the subject of hunger striking. This sidetrack that I began to 
follow led me to the sites of maximum security prisons in the US (the supermax), the 
Guantanamo Bay detention center, and to the European refugee camps. Hunger striking as 
resistance seemed interesting from the viewpoint of subjectivation and law; the hunger striker 
seemed to speak in a language foreign to the law, and the law incapable of grasping the hunger-
striking subject. Hunger striking as resistance is something the law cannot process. This theme 
is discussed in the fourth article, The prisoner, the detainee, and the refugee, in which I argue 
that hunger striking, among other forms of self-harm, can be perceived as a means of 
maintaining one’s own identity in the face of ‘world-destroying pain’, borrowing the words of 
Robert M. Cover.9 On the other hand, the Guantanamo Bay detention center, the supermax 
prison, and the refugee camp, are sites of othering. 

The mirror image of ‘us’ is produced not only in the physically violent practices adopted in 
Guantanamo Bay, the supermax, and the refugee camp, but also discursively. The report by the 
US Senate Select Committee on Intelligence (SSCI) on the CIA’s use of the so-called enhanced 
interrogation techniques during the Rendition, Detention and Interrogation Program (RDI), and 
the CIA’s response to the claims made in the report are discussed from this perspective in the 
last article, Forever again. In it, I observe othering in discursive practices and analyse, how 
‘depersonalized persons’10 are created in a discourse that I conceptualise as legal, despite taking 

                                                             
6  Michel Foucault, ‘The Subject and Power’ in James D. Faubion (ed.) Power. The Essential Works of Michel 

Foucault (Penguin Books 2002) 326, 329; Kai Alhanen, Käytännöt ja ajattelu Michel Foucault’n 
filosofiassa (Gaudeamus 2007) 21. 

7  Zygmunt Bauman, Modernity and ambivalence (Polity Press, 1991) 14. 
8  Saygili and Falakaoǧlu v. Turkey (No 2) App no 38991/02 (ECtHR, 17 February 2009). 
9  Robert M. Cover, ‘Violence and the Word’ (1986) 95 Yale L J 1601, 1604.  
10  Colin Dayan, The Law Is a White Dog: How Legal Rituals Make and Unmake Persons (Princeton University 

Press 2013) 32. 
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place in non-legal documents. Law, in this context, is a discursive resource that can and does 
have influence outside the judicial practices.  

This thesis consists of an introduction and five previously published articles, all addressing 
subjectivation and othering. The common themes, namely the law, subjectivity, and 
disobedience, are discussed and developed further in the fourth section under the title ‘The 
stories we tell ourselves’. But I will first introduce the theoretical framework and the research 
questions, materials, methods and the main arguments of each article.  

 
II  Social constructionism – the theoretical framework 
 
My work draws heavily from discourse analysis,11 and is entirely based on the idea of social 
constructionism. Having my background in the humanities as well as in the law, constructionist 
approach to law came naturally to me. Like concepts such as culture, religion, and society, the 
concept of law must be constructed anew in every research, as it escapes and exceeds 
definitions; the ‘inside’ and ‘outside’, and the ‘insiders’ and ‘outsiders’12 of law are not 
something pre-existing and something to be taken for granted, but something that is 
constructed.13 One of the aims of this particular research is to observe how the ways in which 
the ‘inside’ and ‘outside’ of law are constructed affect the extent to which the law can be held 
accountable for what it does: the law cannot be held accountable for all that it causes, if the 
law’s (discursive and tangible) violence is conceptually outsourced e.g. to the spheres of 
politics or force, or if it is blamed on erroneous application of the law. 

The branch of social constructionism I identify with draws from postmodern thinking. 
Pulkkinen explains the difference between modern and postmodern: both are ‘modes of thought 
or cultural attitudes’, but whereas modern attitude ‘is in search of foundation’, which ‘presents 
a purifying motion focused on a basic core’, postmodern is ‘defined as anti-foundational’.14 
Thinking in terms of ‘inside’ and ‘outside’ is typical for modern mode of thought. While it is 
not possible to get rid of using dichotomous words, and while the postmodern does not oppose 
dichotomies in general, the postmodern contests the emphasis on these types of distinctions 
and problematizes thinking in their terms. Pulkkinen reminds that the point of the postmodern 
is not to emphasise the ‘surface’ instead of the ‘foundation’ (e.g. ‘gender’ over ‘sex’, or 

                                                             
11  Discourse here means ‘a particular way of representing certain parts or aspects of the (physical, social, 

psychological) world’. Norman Fairclough, Critical discourse analysis: the critical study of language 
(Longman applied linguistics, 2nd ed edn 2010) 358. 

12  See e.g. Neil MacCormick, Institutions of Law: An Essay in Legal Theory (Oxford University Press 2007) 
5—6.   

13  Constructionist approach does not take e.g. the institutional settings or social structures as pre-given, but is 
interested in the ways in which they are produced in action and speech. See e.g. Jonathan Potter and Alexa 
Hepburn, ‘Discursive Constructionism’ in James A. Holstein & Jaber F. Gubrium (eds.) Handbook of 
Constructionist Research (Guilford Press 2008) 289. 

14  Tuija Pulkkinen, The Postmodern and Political Agency (SoPhi 1996) 37; see also Darin Weinberg, ‘The 
Philosophical Foundations of Constructionist Research’ in James A. Holstein & Jaber F. Gubrium (eds.) 
Handbook of Constructionist Research (Guilford Press 2008) 15—16.  
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‘nurture’ over ‘nature’15), but to oppose the logic of and emphasis on the dichotomies 
themselves.16  

The constructionist starting point is that language imposes meaning and manipulates our 
perception; in other words language is reality-constitutive instead of representational. Thus, 
social constructionism indicates a critical stance towards taken for granted knowledge and 
seemingly natural categories. Even the categories we often perceive as natural, unquestionable, 
and universal, are approached as historically and culturally contingent. To express it succinctly, 
I commit to the idea that there is no essence to things, and that which we perceive as natural or 
real, is a construction.17 The implications for this are not only theoretical because knowledge 
and social action go together.18 

Saussure’s influence on social constructionism is crucial. He asserted that the link between 
the signifier (the spoken sound) and the signified (the concept) is arbitrary, but further 
expressed that the categories and the concepts themselves are arbitrary divisions and 
categorisations of our experience. Thus, language profoundly produces and molds our 
perceived realities, and does not simply reflect and reiterate it.19 Language can therefore be 
understood as a site of meaning production. Departing from Saussure, the postmodern approach 
to language abandons the idea of language as a fixed, albeit arbitrary, system, and embraces 
the idea of meaning being incessantly contestable.20 Reality, or rather what is perceived as 
reality, is therefore created by constructing meaning – meaning in the sense of knowledge and 
truth, not only as the relationship between the signifier and the signified; we ‘account for, 
explain, blame, make excuses, construct facts, use cultural categories, and present [ourselves] 
to others in specific ways, taking the interpretive context into account’.21 Thus, discursive 
approach differs from speech act theory in that it considers language ‘wholly and thoroughly 
performative’, instead of dealing ‘merely with decontextualized sentences’.22 

By abandoning essentialism, social constructionism also rejects the unitary individual and 
insists that subjectivities are socially constructed.23 This makes discursive, social 
constructionist, approach appropriate for analysing subjectivation and othering, as the social 
relationships are not just social products, but also social processes.24  

                                                             
15  See e.g. Tuija Pulkkinen, The Postmodern and Political Agency (SoPhi 1996) 144—156. 
16  Tuija Pulkkinen, The Postmodern and Political Agency (SoPhi 1996) 38, 171. See also e.g. Zygmunt 

Bauman, Modernity and ambivalence (Polity Press 1991) 98—101; Costas Douzinas and Adam Gearey, 
Critical jurisprudence: the political philosophy of justice (Hart Publishing 2005) 48; cf. Zygmunt Bauman, 
Postmodernity and its discontents (Polity, 1998) 16. 

17  Peter L. Berger and Thomas Luckmann, The social construction of reality: a treatise in the sociology of 
knowledge (Penguin 1971) 249. 

18  Vivien Burr, Social constructionism (3rd ed edn Routledge 2015) 2–8, 18, 29. 
19  Ibid 51, 46, 52. 
20  Ibid 54. 
21  Pirjo Nikander, ‘Constructionism and Discourse Analysis’ in James A. Holstein & Jaber   F. Gubrium (eds.) 

Handbook of Constructionist Research (Guilford Press 2008) 415. 
22  Shi-xu, A Cultural Approach to Discourse. (Palgrave Macmillan 2004) 28. 
23  Peter L. Berger and Thomas Luckmann, The social construction of reality: a treatise in the sociology of 

knowledge (Penguin 1971) 149; Vivien Burr, Social constructionism (3rd ed edn Routledge 2015) 88–103, 
185–186; Mark Currie Postmodern Narrative Theory (Macmillan Press: St. Martin's Press 1998) 104. 

24  Shi-xu, A Cultural Approach to Discourse. (Palgrave Macmillan 2004) 30—31.  
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Discourse analysis approaches texts in a fundamentally different way than doctrinal legal 
research. For a legal scholar engaging in doctrinal research, the challenge is to interpret ‘facts’ 
and ‘norms’, whereas the discourse analyst is interested in the ways in which (legal) texts (and 
practices) produce those ‘facts’ and ‘norms’ as well as the ways in which they construct reality 
in general.25 In this thesis it means that the law’s constructedness is taken as a starting point 
for inquiry into the ways in which the law produces subjectivities in its practices. Law’s 
constructedness does not simply mean that the law is thoroughly political or meshed with 
morals. Instead the focus is on the ways in which the law is constructed in relation to these 
other spheres, and for what purposes. 

This thesis explores the ways that meaning is produced both in discursive and other social 
practices, all embedded in the legal. In addition to language, meaning can also be produced in 
practices, as not only words, but for example gestures and objects can also convey meaning. 
An example of an object turned into a sign is a knife as a ‘sign’ of violence;26 everyone knows 
how easy it is to only use gestures to communicate contempt. In my analysis, I study how 
subjectivities are produced and contested in non-discursive communicative practices, such as 
torture. While the violent practices target the physical body, my focus is not on the bodily 
experience of pain, or on the body in acts of violence and resistance. Instead my argument is 
that physical violence, as well as words, construct less-than-human subjectivities. The bodily 
subject is produced in myriad social practices, some of which are discursive, others very 
tangible.27 My aim is to question matters that seem self-evident and ask whether they could be 
otherwise. In this sense, my research can be described as critical, as its aim is to identify gaps 
in what the law says it does, and what it in fact does.28 However, rather than providing answers 
to how these gaps can be filled, my aim is to make visible those mechanisms of meaning 
making that contribute to othering, and to make my own contribution to the methodology for 
analysing legal argumentation. 

While the social constructionist approach means abandoning the search for the ‘core’ or 
‘essence’ of the law, it does not free one from defining the law for the purposes of research. 
For this reason, I need to remind the reader that my own work is also based on constructions. 
To mention a few, these are constructions of the law, the political and social contexts of the 
case law, the categorisations I formulate regarding disobedience and subjectivities, and the 

                                                             
25  Johanna Niemi-Kiesiläinen, Päivi Honkatukia and Minna Ruuskanen, ’Legal Texts as Discourses’ in Åsa 

Gunnarsson, Eva-Maria Svensson and Margaret Favies (eds.) Exploiting the Limits of Law. Swedish 
Feminism and the Challenge to Pessimism (Ashgate 2007).  

26  Peter L. Berger and Thomas Luckmann, The social construction of reality: a treatise in the sociology of 
knowledge (Penguin 1971) 55; Vivien Burr, Social constructionism (3rd ed edn Routledge 2015) 186. See 
also Norman Fairclough, Critical discourse analysis: the critical study of language (Longman applied 
linguistics, 2nd ed edn Pearson education 2010) 952. 

27  See e.g. Judith Butler, Gender Trouble: Feminism and the Subversion of Identity (Routledge 1999) 107—
193;  Judith Butler, The Psychic Life of Power: Theories in Subjection (Stanford University Press 1997) 
84—86; Judith Butler, Bodies that Matter: On the Discursive Limits of “Sex” (Routledge 1993) x—12; see 
also Jonathan Potter and Alexa Hepburn, ‘Discursive Constructionism’ in James A. Holstein & Jaber F. 
Gubrium (eds.) Handbook of Constructionist Research (Guilford Press 2008)  289—291; Bryan S. Turner, 
‘The Constructed Body’ in James A. Holstein & Jaber F. Gubrium (eds.) Handbook of Constructionist 
Research (Guilford Press 2008) 500. 

28  See Norman Fairclough, Critical discourse analysis: the critical study of language (Longman applied 
linguistics, 2nd ed edn Pearson education 2010) 231. 



 

  89 

practices of torturing and martyring.  As for everyone else, the researcher has no objective and 
pre-existing phenomena to use as research material. Thus, to ask cogent, coherent and 
researchable research questions, one must construct a relatively coherent object of research.29 
Fairclough cautions against taking research topics for granted: we should not assume that topics 
such as ‘terrorism’, ‘immigration’ or ‘the law’ are obvious, pre-existing entities that can be 
analysed without first theorising about them.30 This approach makes it impossible to make a 
clear division between theory and methodology.31 The implications of my own constructions 
for the methodology of legal research are discussed in section 5. 

For me, and for the purposes of this thesis, law is not only the doctrine (the ‘inside’) or the 
practices of the ‘insiders’ (e.g. the judge, the officials, advocates etc.) but also legal discourses 
regardless of the status of the person recoursing to them. For example, a person in the streets 
in the midst of a dispute over parking, yelling to another person, ‘I’ll sue you!’ can be 
understood to be using the law, and therefore that which they are able to bring into the dispute 
with a single reference to the law, is an example of what the law does in the world. The law is 
not only used by legal professionals, administrators, executives, or parties to legal disputes; it 
is used everywhere and by anyone who uses legal language and the logic of law. For example, 
this type of perception resonates in Veitch’s understanding of the law. For Veitch, the law is 
not limited to legal norms and judicial practices, but instead he perceives the social, economic 
and political structures of our societies as being deeply embedded in the legal and influenced 
by it even if not explicitly juridified.32 In other words, even the absence of regulation does not 
indicate the absence of law. 

The question of power is entangled in the premises of social constructionism. As will be 
discussed below, the knowledge we produce profoundly affects our understanding of what we 
think is acceptable. For example, our understanding of the ability of other animals to experience 
pain and to form social bonds, etc., affects what we consider to be an acceptable way to treat 
them. Similarly, ‘[w]hat is possible for one person to do to another, under what rights and 
obligations, is given by the version of events currently taken as knowledge’.33 This Foucauldian 
understanding of power, not as something that can be possessed, but as an effect of discourse, 
allows us to analyse our definitions and representations from the perspective of the type of 
knowledge and power relations they (re)produce.34 These ideas are developed further in section 
4, drawing from the common themes of the articles. 
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1 Critique of social constructionism 
 
Social constructionism has been criticized for not being able to capture the embodied, physical 
reality. Some have even accused social constructionism of denying the existence of the physical 
world altogether. The simple answer to this critique is that constructionism does not mean 
denying the existence of, say, earthquakes or falling bricks;35 instead it denies the possibility 
that they could be understood outside of discourse, as if the world came ‘ready-made in 
categories of events and types of objects’.36 In fact, social constructionism reminds that the 
mind-matter dichotomy itself is a construction. I will not further address the question of what 
the ‘reality’ ‘really’ consists of in the theory of social constructionism, as that topic is well 
covered elsewhere.37 Nonetheless, I do want to emphasise that by insisting that what is real to 
us is socially constructed, I do not mean that our experiences, bodies, identities, life narratives, 
etc., are illusionary, non-existent or unimportant. Following Berger and Luckmann, it can be 
proposed that concept of the world being socially constructed and experienced as pre-given 
and fixed are not mutually exclusive.38 Thus, social constructions cannot be equated with 
something that is false, imaginary or inauthentic. 

Another typical critique of social constructionism and postmodern concerns relativism. 
This line of critique accuses constructionism and postmodern approaches of resulting in moral 
judgments becoming impossible and unfounded, as the idea of a coherent subject is abandoned, 
as well as the idea of universally valid morality, or, regarding the law, inherent moral core of 
the law. It can be argued, however, that a person being conceived as entirely socially 
constructed is not mutually exclusive with being morally and politically responsible judging 
person. Moreover, accepting the lack of universal validity of claims of justice does not make 
judging impossible or unfounded. Instead, it simply denies the possibility of backing one’s 
judgments up with claims of universality, and acknowledges that regarding justice, 
indisputability cannot be achieved.39  

Renouncing universality and the possibility of an inherent normative core of the law does 
not mean that one cannot have ethical commitments. For a legal scholar engaging in doctrinal 
or jurisprudential research this means that the ethicality of law must be constructed in the law 
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in compliance with the legal methodology. For a researcher such as myself whose research 
interests are empirical, questions relating to the normativity of law are not in the focus. Any 
normative claims I make in my own research do not concern the correct interpretation or the 
‘essence’ of the law; my ethical commitment to values such as the equality of human beings, 
however, is hopefully clear for the reader in my texts. My claims on the question of how the 
law works, on the other hand, are intended as empirical observations rather that as immanent 
critique. That said, my work may contribute to normative legal research by making the legal 
argumentation more transparent, as my research interest is making visible the way in which the 
subject is constructed in the processes of (legal) meaning production.40 The discourses of 
othering, which constitute not only ‘the other’ but ‘us’ as well, are deconstructed in my work 
in the sense that their constructedness and the construction processes are made transparent.41 
If the categories we use in order to make sense of the world are contingent and do not reflect 
‘the real’, dismantling those categories inevitably changes the way we perceive things and 
perhaps opens up possibilities for re-interpretation.42 

The following section introduces the main arguments and the research methods of the 
articles in more detail. The first three articles relate to the subjectivation of ‘us’, the good 
citizen subject, while the last two discuss othering.  
 
III Introduction to the articles  
 
1  ‘Us’ 
 
(i) Disobedient subjects – constructing the subject, the state and religion in the 
 European Court of Human Rights  
 
In Turkey, the relationship between religion and the state is tense and entangled with citizen 
subjectivity. This observation led me to consider the headscarf cases from the perspective of 
disobedience, as wearing the headscarf was not treated simply as a personal choice or an 
expression of belief, but was regarded ultimately as challenging the unity of the nation. The 
cases analysed in the first article, Disobedient subjects, were selected through a gradual 
process. I was interested in the ways in which the Court approaches and conceptualises Islam 
in the cases concerning Turkey. The impetus for this interest was the obvious prejudice against 
Islam in the famous cases of Refah partisi v. Turkey43 and Leyla Șahin v. Turkey44. For example, 
in the Refah case, the Court identified Islam rather straightforwardly in terms of totalitarianism 
and being contrary to democracy.45 
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The provisional analysis revealed that most of the cases concerning Islam could be 
categorised into three groups: the headscarf cases, cases concerning education, and cases 
concerning blasphemy. Further analysis indicated that religion was constructed differently by 
the Court in these categories. For the headscarf cases, the political aspects of Islam were 
deemed to be predominant, whereas in the context of education, Islam was treated as a cultural 
tradition. And in blasphemy cases, Islam was regarded as a personal belief system. In order to 
confirm the observation that religion was being conceptualised differently depending on the 
context, and to assess the alleged Christian bias, I searched for cases concerning Christianity 
for a comparison. The cases concerning blasphemy (Otto Preminger v. Austria46; Wingrove v. 
UK47; Murphy v. Ireland48) and education (Folgerø v. Norway49) confirmed that religion, be it 
Islam or Christianity, is conceptualised in these contexts either as a personal belief or as a 
cultural tradition. However, cases concerning religious attire and symbols (Leyla Șahin v. 
Turkey; Doǧru v. France50; Ahmet Arslan v. Turkey51; S.A.S. v. Turkey52; Lautsi v. Italy53) 
indicate that only the Islamic headscarf is politicised by the Court.54 According to my analysis, 
a Christian bias can be detected in the way the Court reproduces the image of political Islam 
in certain contexts, rather than a pervasive and overall bias against Islam. 

The headscarf and full-face veil cases in the ECtHR are exemplary of the slickness of the 
legal argument. The Court tries and repeatedly fails to create and address the crux of the matter, 
ultimately revealing that there is none. This is obvious from the inconsistent way the Court 
produces crucial ‘similarities’ and ‘differences’ between the cases. For instance, in Ahmet 
Arslan v. Turkey, the Court did not find the religious attire of the members of Aczdimendi 
tarikati who wear turbans and black tunics as having a ‘proselytising effect’, while in the 
headscarf cases of Doǧru v. France and Dahlab v. Switzerland, the Court did rule that the 
headscarf had that effect. According to the Court, this was because the context in the latter two 
cases was educational rather than the public sphere in general, as was the case in Ahmet Arslan. 
Nonetheless, in Lautsi v. Italy, pursuant to the Court, a religious symbol did not have a 
proselytising effect despite the context again being educational. This was because the symbol, 
namely the crucifix, represented cultural tradition rather than religion. In the most recent of the 
headscarf cases, S.A.S. v. France, the context was the same as in the case of Ahmet Arslan, 
namely any public place. This time, the Court did not discuss the potential proselytising effect 
of the full-face veil, but instead commented on the alleged detrimental effect the veil might 
have for interpersonal relationships between the people, and therefore for democracy itself.  

Both in Leyla Șahin and S.A.S., the applicant claimed that wearing a headscarf was their 
own free choice. In both cases, the Court emphasised, following the governments’ 
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argumentation, the way other people allegedly perceive the headscarf and the full-face veil. In 
other words, the Court constructed a national context in which the headscarf was perceived as 
a religious duty imposed on women, or as a political statement. In this type of context, Leyla 
Șahin and the applicant in S.A.S. could be perceived as political actors irrespective of their own 
claims of what the headscarf symbolised for them. My argument here is not that the meaning 
of a symbol should be determined by the person using it, but that the Court actively participates 
in meaning making when it interprets the meaning of the headscarf. Further, as I observe in 
Disobedient subjects, these discursive moves allowed the Court to place public order on the 
legal scales, which would not have been possible had the headscarf been constructed solely in 
terms of expression of personal belief. I demonstrate that while the Court’s argumentation in 
each case concerning religious symbols and clothing seemingly addresses the extent of freedom 
of religion, it is, in fact, entangled in a whole set of other issues, stemming from the role of 
religion within the nation state on the one hand, and the constitution of the citizen subject on 
the other. 

The ideas expressed above illustrate how the Court reproduces meaning and participates in 
the struggle over what the Islamic headscarf signifies. An illustrative example of the 
politicisation of the headscarf is the way in which ‘the Muslim headscarf affair’ began in France 
in 1989. The director of a secondary school in Creil decided to exclude three girls wearing the 
headscarf because he considered the scarf to undermine the secularity principle. The Conseil 
d’État found otherwise, and stated that the pupils could make their own decisions on the matter. 
Yet in 1994, the issue resurfaced when the Minister of Education declared that the headscarf 
was a ‘conspicuous sign in itself’ and reflected a proselytising attitude. However, the Conseil 
d’État maintained its previous position. Only at the beginning of 2000, the debate became 
heated and finally led to the prohibition of the headscarf in public schools as well as to the later 
prohibition of the full-face veil in all public places.55 In its ruling in S.A.S., the Court cited what 
is referred to as the Stasi report,56 which called for banning the Islamic headscarves in schools 
in order to preserve Republican values. The Court’s approach effectively effaced the process 
of politicising the headscarf, initiated by the French state, and made it appear as if the headscarf 
was somehow an inherently political symbol.  

The point I wish to reiterate by revisiting the debate over Islamic clothing in relation to 
disobedience and subjectivity is that the lack of essence in language inevitably makes ‘the 
course of the legal argumentation somewhat unpredictable – and at the same time perfectly 
consistent’.57 Language is unpredictable and porous in the sense that ‘the outcome of the cases 
cannot be predicted based on the explicit argumentation of the previous case law, and 
consistent in the sense that the logic of the legal argumentation can be traced back to the 
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subjectivation of the citizen’.58 Because the Muslim woman wearing the headscarf or the full-
face veil is ‘the other’, her self-identification both as a devout Muslim and as a ‘Western’ 
citizen is rejected. The Muslim woman wearing the headscarf or the full-face veil cannot be 
included in ‘us’, because that would dismantle the distinction between ‘us’ and ‘the other’, 
therefore dismantling not only ‘the other’, but ‘us’ as well.59 For the same reason, the Turkish 
law is reluctant to recognise religious and ethnic minority identities. 

The headscarf cases demonstrate that the law (re)produces subjectivities both implicitly and 
explicitly. The most profound, usually implicit, subject of law is the autonomous liberal subject 
detected by many critical legal scholars. The headscarf cases offer glimpses of the implicit 
characteristics required from the proper citizen – the one on top of the hierarchies of 
citizenship,60 as the cases force the law to explicate them.  

The dynamics of othering revealed by the headscarf cases have taken different directions 
in France and in Turkey, despite them both being advocates of the secularity principle (laïcité, 
laiklik). Mullally argues that in France, the laïcité principle has become an instrument of 
boundary maintenance not only in the public sphere, but also in the private sphere.  For 
example, in 2008, the Conseil d’État denied Mme M citizenship, a Moroccan citizen whose 
four children were all French nationals, due to her ‘insufficient assimilation’ into France. 
According to the court, Mme M ‘had adopted a radical religious practice, which was 
incompatible with the essential values of French society’. The radical practices of Mme M 
included wearing the niqab, maintaining links to her culture of origin, and confining her daily 
life predominately to the private sphere of her home.61 In France, the secularity principle has 
apparently invaded the private sphere, whereas in Turkey, religious symbols, such as the 
headscarf, are increasingly tolerated in public.  
 
(ii)  Rebels without a cause – civil disobedience, conscientious objection and the art of 

argumentation in the case law of the European Court of Human Rights 
 
The collection of the case material in the second article, Rebels without a cause, was based on 
my analysis of the elements related to civil disobedience and conscientious objection in 
theories on civil disobedience. The theoretical discussion on civil disobedience is diverse and 
has a long history, but certain overarching features can be identified, such as the 
communicative function of disobedience, and the disobedient’s overall fidelity to the legal 
order. By using the Hudoc database, it was relatively easy to find cases of conscientious 
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objection to military service, as conscientious objection could be used as a search term. Finding 
examples of civil disobedience in case law, on the other hand, required a broader approach. I 
searched for cases that concerned political protests and campaigning for social change, and one 
case led to another. These freedom of expression cases concern published material that is 
critical of the army and the state’s treatment of its minority populations.  The Court’s approach 
to them indicates that the law is tolerant of opinions that are unlikely to invoke any serious 
challenge for the status quo – of ‘ineffectual troops of leafleteers’62 –but wary of protests that 
are not confined in ‘mere criticism’.63 The cases are by no means intended to be a 
comprehensive collection of ECtHR cases of civil disobedience or conscientious objection64, 
but the cases cited here serve as illustrative examples of the different forms that disobedience 
takes, and the collection presented here constitutes an attempt to identify ‘real-life’ cases of the 
law’s encounters with disobedience.  

The main argument in Rebels without a cause is that the Court’s chosen path of 
argumentation in the selected cases neutralise the potential for profound social and political 
change, such as re-thinking the militaristic state. This can be achieved within the law either by 
labelling the disobedient act as a private matter lacking significant political dimensions, or by 
labelling the act as violent and/or undemocratic. Conscientious objection to military service 
has been treated by the Court as a matter of personal conviction, not as a political statement 
falling within the scope of freedom of expression. This line of legal evaluation is not as self-
evident as it might seem. For example, some of the applicants have been active in anti-militarist 
social movements and publicly defended their pacifist views. Their attempt to challenge the 
militaristic ideal of a citizen has been silenced by the Court. Christodoulidis and Veitch discuss 
the law’s ‘logic of misreading, where what is at stake is nothing less than the expressability of 
a statement as political’.65 They suggest both that the law silences the political claim itself and 
that this silencing is unchallengeable, making the law a source of double silencing.66 To a large 
extent, the law’s meaning making is also unchallengeable, that is, how the Court conceptualises 
and contextualises the material it considers relevant. Further, my analysis reveals that what is 
categorised as undemocratic or violent – and therefore outside of the scope of freedom of 
expression – is not unequivocal, but a result of active meaning making. As Celikates observes, 
‘describing an event, activity, person or group as “violent”, far from being a neutral 
observation, is always also a politically charged speech act that can reproduce forms of 
marginalisation […]’.67 Thus, the legal categorisations are not confined to the legal sphere, nor 
are they detached from general language usage. 

The method adopted both in Disobedient subjects and Rebels without a cause is close 
reading of the case material. The analysis is not doctrinal in that it does not make normative 
claims concerning the correct interpretation of the positive law. Rather, my analysis progressed 
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in what can be described as a hermeneutical circle. I approached the material with certain 
questions in mind.  For example, how does the Court approach acts of symbolic disobedience?  
Furthermore, how does it position the law in relation to the individual’s moral claims on the 
one hand, and the interests of the state on the other? These questions developed during the 
initial reading of the cases as I began to understand how they were related to the larger contexts 
of Turkish citizen subjectivity and the building of the nation state as well as how meaning 
making steers the course of legal argumentation. This led to my asking different questions, 
including how does the Court implicitly define religion, and how this definition affects the 
course of legal argumentation (Disobedient subjects); how does the Court reproduce the 
dichotomy of personal/political, and how does this dichotomising affect the potential of social 
protests (Rebels without a cause)? 

My interpretation of the cases is contextual. I interpret the struggle between the applicant, 
who challenges the prevailing interpretation of the Turkish citizen subject, and the response by 
the Turkish government, in the historical, social, and political context of the nation-building 
process of modern Turkey. Understanding the context is important not only for understanding 
the logic of the parties’ arguments, but also for the Court’s arguments. The Court allows 
contextual elements into its argumentation in at least two ways. Firstly, the margin of 
appreciation doctrine grants the member states the right to interpret the Convention obligation 
in relation to their respective circumstances. Secondly, the path for the legal argument is paved 
by the meaning the Court inserts e.g. into the headscarf or conscientious objection. 

The philosophical debate over civil disobedience and conscientious objection does not have 
a place in legal argumentation, but how civil disobedience is regarded as public and political 
and conscientious objection as private and personal in many theories, is reflected in how the 
law deals with acts of disobedience. My argument in Rebels without a cause is that the political 
challenge the objectors pose to their society is in legal proceedings transformed into a question 
of the personal right to freedom of religion and belief. The reason the Court (dis)misses the 
political dimension of conscientious objection may be related to its inability or unwillingness 
to recognise the symbolic element of conscientious objection. Conscientious objectors do not 
only invoke their personal right to freedom of thought, but they may also wish to contest the 
militaristic foundations of a nation state, the glorification of killing and dying in the name of 
the nation, which are ideals embedded in the ideal citizen subjectivity. 

It is interesting that the Court’s argumentation strategy in the Islamic headscarf cases is 
completely opposite to the argumentation used in the cases of conscientious objection to 
military service. In the headscarf cases, the Court chooses to emphasise the headscarf as a 
political symbol, whereas it treats conscientious objection as a manifestation of personal belief. 
It would be perfectly plausible to reverse the two strategies, and regard the headscarf primarily 
as a manifestation of personal belief, and conscientious objection as a political statement. 
While the reversal might not have a significant impact on the outcome of the cases, it would 
compel the Court, and therefore us all, to recognise that the Court’s interpretations are neither 
neutral nor without implications both for the course of legal argumentation, and for our ability 
to re-imagine our societies.  
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(iii)  Who belongs? The Turkish citizen subject in turmoil  
 
The third article, Who belongs, discusses the attempts to expand and question the prevailing 
notion of what it means to be a Turkish citizen and its relationship to religion and ethnicity in 
particular. The emphasis is on the different ways that the citizen subjectivity is constructed 
both ‘inside’ and ‘outside’ the sphere of law. The article itself served somewhat as a turning 
point for the research project. Thus far, my analysis had focused on legal cases, and the 
analytical framework – namely the dichotomies of public/private and the conceptualisation of 
the headscarf as religious, cultural, or political – was first ‘extracted’ from the cases, and then 
used to re-interpret the cases in their social, political and historical contexts. In Who belongs, 
my approach turned objects – the court, the cabinet, and the street – into concepts, which 
allowed me to observe the law from new angles. 

The article Who Belongs discusses the role of the law in constructing the Turkish citizen 
subject in three different sites: the courtrooms, cabinets and the streets. The courtroom, the 
cabinet and the street reflect the idea of separation of power into judiciary, legislative and 
executive powers. Thus, my analysis can be understood as an inquiry into the role of law in 
each branch of power. The first site is the home field of law; the second is the political scene 
where politics transform into law; and the third scene is the one in which law and order are 
maintained. The law, both as discursive and tangible practices, is present in all the scenes. It is 
the law that operates in the courtroom, the law that can be used as bargaining chip in the 
cabinets, and the law that legitimises the use of police force in the streets.  

In Who belongs, my main question concerns how the law relates to the transforming Turkish 
citizen subjectivity. In making sense of the law’s role in the subject production process, I utilise 
Rancière’s concepts of police and politics. For Rancière, politics is a battle over what and who 
is visible, dissensus over what is political in the first place. The police, on the other hand, is 
the apparent self-evidence of the established social order. The police is what makes and 
maintains the distinctions between visible and invisible, speakable and unspeakable, possible 
and impossible. Following Rancière, I argue that the law is predominantly situated in the sphere 
of the police, because the law is a central mode of maintaining the prevailing notion of self-
evidence.68  

Interpreting the events in the courtroom, cabinets and streets within Rancièr’s framework 
of police/politics provides an understanding of the dynamics of subjectivation of the Turkish 
citizen. For the cases pertaining to the dissolving of political parties, the courtroom is a scene 
for constructing the citizen subject. Until recent years, under the rule of the AKP and president 
Erdoǧan, the constitutional court of Turkey dissolved and banned many political parties who 
identified themselves in terms of ethnicity or religion. Modern Turkey was built upon the idea 
of a unified nation, which left little room for ethnic minority identities and public 
manifestations of religion. The pro-Kurdish parties that have been dissolved by the 
constitutional court, were deemed to pose a threat to state unity, and the Islamic parties, 
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predecessors of the currently ruling AKP, were identified with totalitarianism. For many years, 
the constitutional court guarded the ideal of a unified, secular nation. This trend has now come 
to an end. 

The cabinets – the scene of governmental politics – is where the characteristics of the ideal 
citizen are debated. Who belongs addresses the relationship between the ethnic and religious 
majority and minorities in Turkey, and how a citizen subject is delineated in relation to ‘the 
other’. For years, the so-called Kurdish question has reflected the identity struggles of the 
Kurds, which has contested the idea of a unified nation. While during this decades-long 
struggle, there have been many phases of gradual progress and improvement in minority rights, 
the crux of the matter seems insolvable, as the recognition and institutionalisation of the 
Kurdish identity would mean eroding the very foundation of the nation. 

Finally, the streets are where the citizens themselves re-establish and contest citizen 
subjectivity. The demonstrators at Gezi Park in 2013 could not be treated as a unified group, 
and it was precisely their diversity that threatened the unity of the Turkish people. The 
massively violent response by the authorities to the Gezi Park protest demonstrates that the 
state regarded the threat posed to the unified citizen subject to be real and imminent. In Who 
belongs, I argue that for a brief moment, a Rancièrian unpredictable subject walked the streets 
of Istanbul. This subject was unpredictable in the sense that it did not reproduce the ethnic, 
religious, or political dividing lines of the Turkish society. 

The three sites were selected because they were topical. At the time of writing the article, 
the role of the Turkish Constitutional Court was changing. While it had been, with the army, 
an important guardian of the Kemalist legacy on which modern Turkey is founded, its power 
over deciding the faith of political parties has been stripped by the current government. 
Furthermore, at the time of writing the article, it became apparent that the Kurdish peace 
process was not as successful as it initially appeared. Instead of recognising ethnic diversity, it 
turned into another bloodshed. Moreover, the outburst of protests in Gezi Park in Istanbul were 
recent, and it is interesting that they appeared to communicate with the global Occupy 
movement, rather than with the Turkish tradition of protests. In their lack of unity, the 
protesters challenged the Turkish citizen subjectivity, whilst the government’s violent response 
to the protests illustrated that although some fundamental changes were occurring in the 
foundation of modern Turkey, in some important ways, the state continued to work with the 
same logic it always had. For example, despite recent changes in the role of religion in the 
public sphere in Turkey, ethnic and religious minorities remain excluded from Turkish 
subjectivity. The Turkish citizen subjectivity continues to be construed primarily along the 
same old dividing lines of the society. This, I believe, illustrates the point I made earlier 
pertaining to the discourses of othering that constituted not only ‘the other’ but ‘us’ as well. 
Therefore any attempt to include the excluded can be regarded as a threat for the notion of ‘us’. 

The observation that in some fundamental ways, the logic by which the Turkish state 
operates has not changed despite the decline of the secularity principle. This was affirmed by 
the way the government handled the coup attempt in the summer of 2016. In the past, the 
military coups in Turkey have been initiated by the Kemalists, who perceived themselves as 
guardians of Atatürk’s secular legacy. This time, however, it is not clear who or what was 
behind the coup attempt. President Erdoǧan accused a US-based preacher, Fethullah Gülen, for 
conspiring with the coup; some accused President Erdoǧan himself for orchestrating the coup 
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attempt in order to strengthen his own position. In the aftermath of the attempted coup, to fight 
a ‘terrorist network’ that was allegedly infiltrating state structures, over 40 000 people were 
arrested and at least 80 000 were removed from their jobs, including military officials, judges, 
prosecutors, academics, teachers and journalists. Many newspapers, especially those reporting 
from the Kurdish southeast, were closed.69 The so-called Kurdish question had also escalated, 
as the Turkish government ordered a military attack on separatist Kurds in the southeast.70  

The first three articles, Disobedient subjects, Rebels without a cause and Who belongs, all 
relate to the construction of modern Turkish citizen subjectivity (‘us’). The Muslim woman 
wearing the Islamic headscarf, the conscientious objector, the Kurds struggling to be 
recognised as an ethnic minority, and the Gezi Park protestors, all pose the same question for 
the law. They challenge the prevailing notion of possible identities and aspire to shift the limits 
of ‘us’ further in order to include the excluded, or to question the dynamics of inclusion and 
exclusion in more profound ways.  

As the subjectivation of ‘us’ is entangled with, and in fact inseparable from, the 
subjectivation of ‘the other’, it was natural for me to look into the ways the law contributes to 
othering practices. This was perhaps another turning point for this research project. I could 
have chosen to analyse how the law allows the subjectivities to be contested and reinforces the 
disobedient’s pursuit. Instead, I chose to investigate what our production and treatment of ‘the 
other’ tells about ‘us’. 
 
2 The other 
 
(i) The detainee, the prisoner, and the refugee. The dynamics of violent subject 

production 
 

In the fourth article, The detainee, the prisoner, and the refugee, I analyse the dynamics of 
subject production at the Guantanamo Bay detention center, the maximum-security (supermax) 
prisons in the US, and the European refugee camps. My objective is to explore the ways in 
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which reduced legal subjectivities that are vulnerable to violence and exploitation are produced 
and resisted in these sites. The analysis is based on secondary sources that range from 
newspaper articles to activist sources, from the reports of human rights institutions, such as 
Amnesty International and Human Rights Watch, to UN documents and reports, government 
reports and other official documents. Writing the article was a long and complicated process. 
It was a challenge to grasp the dynamics between the law and different forms of resistance that 
occurred in the three sites. In fact, the sites selected for analysis were initially different. As 
mentioned previously, I became interested in hunger striking as resistance in the context of 
Turkey and the Turkish equivalent to the supermax, namely the F-type prison. However, the 
focus of the article eventually shifted to the US and Europe. In addition, as I decided to 
concentrate on the present, despite the relevance for subjectivation and resistance, the long 
history of hunger strikes by the suffragettes, Irish Republicans, and Gandhi, to name only a 
few, were beyond the scope of the article.  

The case that initially made me interested in hunger striking was the ECtHR case of Saygili 
and Falakaoǧlu v. Turkey (2), as hunger striking was identified as a violent method of protest. 
My line of questioning was that if hunger striking could be conceptualised as violent, then why 
not also consider the practices to which the hunger strikers were subjected to be violent? What 
would become visible if the so-called enhanced interrogation techniques, solitary confinement 
of prisoners, and even institutional indifference for the basic needs of the refugees were placed 
on the continuum of violent practices – conceptualised as torture? Here torture does not 
correspond to any legal definition. Instead, it is used to describe violent subject production 
techniques that aim to destroy ‘the victim’s world as they know it’,71 and to produce less-than-
human subjectivities in which the legitimation of violence inheres. Quoting Cover, I explain 
that the martyr – the hunger striker – on the other hand, ‘insists in the overwhelming force that 
if there is to be continuing life, it will not be in terms of the tyrant’s law’ and that the hunger 
striker refuses to assume the less-than-human subjectivity reserved for them.72 

The position that subjectivities are produced not only discursively but also in violent 
(physical) practices, reiterates the point of social constructionism that not only words but e.g. 
objects and gestures can be used for communication and conveying meaning. Non-discursive 
violence is therefore a powerful way to communicate the victims’ unimportance and inferiority. 
I contend that the violent practices that the detainee, the prisoner, and the refugees are subjected 
to, effectively communicate their inferiority and justify their discrimination as well as further 
violence against them. 

Along with hunger striking, the use of law as a means of resistance is discussed in the 
article. Some of the torture practices have been successfully contested in courts. For example, 

                                                             
71  Robert M. Cover, ‘Violence and the Word’ (1986) 95 Yale L J 1601, 1603. Another example of the different 

ways in which social reality is created with words is my using the word ‘torture’ to describe the techniques 
of violent subject production, instead of using it as a legal category. The legal concept of torture is not only 
descriptive but also prescriptive (as is any other use of the word). The law claims ownership over words, and 
hence phenomena, by imposing the legal definition of words beyond the legal sphere. To provide two more 
examples, consider the words ‘rape’ and ‘racist’. Both words have their own respective legal meanings 
(which, of course, are indefinite and subject to constant legal debate). However, both words can also be used 
irrespective of their legal definitions to capture our lived experiences. It is important that the legal 
understanding of words does not override this possibility. 

72   Robert M. Cover, ‘Violence and the Word’ (1986) 95 Yale L J 1604–1605. 



 

  101 

the European Court of Human Rights has acknowledged the inability of Greece to ensure 
adequate living conditions and appropriate asylum procedure in the case of M.S.S. v. Belgium 
and Greece.73 In Ashker v. Brown,74 the Center for Constitutional Rights successfully 
challenged the use of prolonged solitary confinement in supermax prisons, and the 
Guantanamo Bay detainees have been able to establish the jurisdiction of the US courts over 
the detention centre and rights to due process in several cases.75 However, the main premise 
throughout the article is that the violent subject production techniques have not fundamentally 
changed despite some success in the courtrooms. Indeed, many of the refugees in Europe 
continue to live in poor conditions in tent camps and without effective access to justice.  Many 
Guantanamo detainees also continue to be held in indefinite detention despite being cleared for 
release. Furthermore, solitary confinement is still frequently used in Californian prisons, and 
the new ‘behaviour based’ step-down policy that replaces the debriefing process is 
fundamentally the same as its predecessor.  

I conclude that while legal channels may provide ways to contest some aspects of the 
violent practices, they are not well suited for challenging the reduced subjectivities reserved 
for the detainee, the prisoner and the refugee. It seems as if the othering practices of law can 
be challenged by legal means, but not the othering logic behind them. The Guantanamo Bay 
detainees, even when released, are not able to rid themselves of the danger associated with 
them, and by definition, supermax prisoners pose a threat to the general prison population, the 
prison staff, and to society. Likewise, the refugee is increasingly regarded as posing a threat to 
the West, not only as a potential terrorist, but also as a threat to the culture, values, and to the 
‘Western way of life’.  

What possibilities does the detainee, the prisoner, or the refugee have to challenge violent 
subjectivation? The resistance strategies adopted by ‘the other’ in order to challenge not only 
their treatment, but their subjectivation as a dangerous subject with a reduced legal protection, 
assumes forms that do not ‘speak law’, such as hunger striking. My position is that the hunger 
striker is able to reveal the law’s violence in a way that is not possible by recoursing to legal 
remedies. Hunger strikes may not have been highly effective in directly challenging violent 
practices, but their symbolic power is recognised by the state, judging by its forceful response 
to hunger striking. I argue that the hunger strikers, the martyrs, are able to deconstruct the 
reduced subjectivity appointed to them in the violent practices, and they force the law to face 
its own violence. Hunger striking calls out the law on its hypocrisy. The law simultaneously, 
on the one hand, declares the universality of human rights and provides legal remedies, and on 
the other, allows ongoing indefinite detention, favours the rights of the citizens, discursively 
maneuvers the perception of solitary confinement not as a punishment, but as a security 
measure, and effectively blocks access to justice. 
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(ii)   Forever again: how discursive strategies re-legitimate torture in the US Senate Select
 Committee’s ‘torture report’ and the CIA’s response 

 
According to Foucault, ‘discourses are ‘practices that systematically form the objects of which 
they speak’.76 The fifth and final article addresses how less-than-human subjects are 
discursively produced. The subjectivities created in language have very tangible implications 
as the knowledge we produce about ‘the other’ profoundly affects the way we think we can 
treat them because what is possible to do to another person is affected by the version of ‘truth’ 
we create.77  

Forever Again offers an analysis of two official documents to reveal their deflection of 
responsibility for torture. The first document is the executive summary of the report on the 
CIA’s use of the so called enhanced interrogation techniques, based on an investigation 
conducted by the US Senate Select Committee on Intelligence (SSCI, the Committee) from 
2009 to 2013. The actual report, apart from the summary, remains classified. The second 
document is the CIA’s response to that report. The Committee’s main findings were that these 
enhanced interrogation techniques were ineffective in obtaining ‘actionable intelligence’, the 
CIA had misled the other officials, and that the Rendition, Detention and Interrogation Program 
had been overall counterproductive to national interests. The CIA, however, insisted that 
despite some shortcomings, this programme had been successful in acquiring important 
information for preventing terrorist attacks, and that the information provided by the CIA to 
other officials had been overall accurate.  

In Forever again, I demonstrate that the problem identified by the report is ultimately not 
the use of the so called enhanced techniques, but the CIA’s disloyalty towards other state 
officials. The CIA, in turn, insists that it simply followed both the law and the policies that 
were approved by the Department of Justice’s Office of Legal Counsel. Both the report and 
response silence the question of torture. As I argue in the article, torture is simultaneously 
absolutely prohibited and yet lawfully practiced. In principle, the issue of torture is a simple 
one: the question of whether or not torture is legal in some circumstances is completely 
irrelevant for the law. In practice, utilitarian and pragmatic arguments justify torture practices.  

The analysed material in Forever again is not a product of a legal process, nor does it have 
direct legal implications. The question is why would it be important to discuss that material in 
the context of the law? As explained earlier, my approach to the law does not fall within the 
parameters of what Douzinas and Gearey refer to as restricted jurisprudence, which assumes 
that the sphere of law can be mapped and marked according to certain markers and includes 
only certain institutions, practices and actors. Instead, approaching the law as a discourse, I 
look into the ways in which law is used as a discursive resource in the texts.  Despite their 
peripheral role in the investigation, it was evident that law and legality played a central part in 
the report. Further questions arose from the following observation: if the aim of the 
investigation was not to discuss the legalities of these so called enhanced interrogation 
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techniques, why was it emphasised throughout the report and particularly in the CIA’s response 
that the use of the techniques was not illegal? If the prohibition of torture is without exception, 
why was such extensive explaining required on issues related to the enhanced techniques? 

The work of Scott Veitch, Stanley Cohen, and Sten Hansson provided me with an 
orientation that enabled me to begin to untangle these questions. Veitch’s notion of the law’s 
irresponsibility explains how the law and legal institutions are central to organising 
irresponsibility along with responsibility. One aspect of the way that law seeps outside of the 
‘legal’ is that it has become the ultimate trump card in ethical debates. In other words, the law 
equals good, or at least acceptable. Quoting Veitch, I argue that the legal practices, categories 
and concepts do not confine themselves to the legal sphere, but instead also guide our 
perception of harm and responsibility outside of it.  Our manner of thinking and talking about 
responsibility is influenced by the legal.78  

The detailed analysis of the report and the CIA’s response is conducted within a framework 
that is based on the work by Cohen, Hansson and other discourse theorists. These scholars 
address different discursive strategies for blame-avoidance.79 The method of analysis used in 
Forever again developed gradually. Firstly, I read the Committee report and CIA’s response 
with a few questions in mind. I was interested in what the report and the response said about 
torture, what stance they adopted in relation to their so-called enhanced interrogation 
techniques, what the major findings were and how they were addressed as well as how the CIA 
responded to the critique. Based on the work of Cohen and Hansson, I began to code the 
material to determine the types of blame-avoidance strategies that were used in the material, 
and to ascertain where the impression of irresponsibility originated from. I used different 
colours to mark the different discursive tactics that I discovered in the texts. Firstly, I marked 
points in the report and the response that concerned the following: responsibility and agency, 
lawfulness and efficacy of the enhanced techniques, explanations for the use of such 
techniques, descriptions of the decision-making process, and points where the CIA expressed 
agreement or disagreement with the claims of the report. I continued by marking the points in 
the report and the response where different blame-avoidance techniques were used, such as 
limiting responsibility spatially and temporally, justifying, dissociating cause and 
consequence, evading and blurring the question of responsibility, denying, silencing, 
relativising, impersonalising, etc. In addition, I searched and marked the documents for code 
words, such as ‘torture’ to determine the types of contexts in which those words were used.  

Coding made it possible to recognise recurring patterns of responsibility avoidance, and to 
outline the two topoi that emerged from the texts: the topos of law and the topos of threat. By 
topos, I refer to the basis for justification (the ultimate justification) and the internal logic of 
argumentation. The topos of law bases justification on legality and the authority of the law, (if 
it is legal, it is acceptable), while the topos of threat reflects everything ultimately to security 
and necessity. In the topos of law, the basis for evaluation is authority, while in the topos of 
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threat, it is security; in the topos of law, the basis of justification is legality, while in the topos 
of threat, it is necessity; and in the topos of law, the main discursive strategy is legitimation, 
while in the topos of threat, it is rationalisation.80  

Within this analytical framework, I was able to make visible the strategies that were used 
in the report and in the response to alter the perception of the self (‘us’), harm, and ‘the other’. 
Forever again relates to the theme of subjectivity in that it offers a glimpse into the ways in 
which the violent practices discussed in The detainee, the prisoner, and the refugee are justified 
and excused using the legal understanding of what constitutes responsibility. The discursive 
responsibility avoidance for the use of the so-called enhanced interrogation techniques, and 
their implicit justification is explained by the curious entanglement of the topos of law and the 
topos of threat. The discursive strategies for relativising torture are identified as the merging 
of the topos of law and the topos of threat – the equation of legality, efficacy and necessity.  

Within the narrative of ‘us’, ‘we’ are often sincere, law abiding and even heroic.  One 
version of that narrative is unfolded in Forever again. In its report addressing the use of the 
enhanced interrogation techniques, the Senate Select Committee for Intelligence points out 
certain serious problems with the CIA’s conduct within the Rendition, Detention and 
Interrogation Program. However, analysed together with the CIA’s response to the report’s 
allegations, an othering narrative can be reconstructed – one in which the fundamentalist 
Muslim terrorist threatens the lives of innocent, white people as well as their way of life. In 
this story, resorting to ‘unconventional means’ in ‘war on terrorism’ is justified by necessity. 
Suddenly, it becomes possible to simultaneously prohibit and legitimate the use of torture. 
 
3 Subjectivation and othering in law 

 
The overall conclusions of this thesis are that the law both produces the subjectivities of ‘us’ 
and its ‘others’ in discursive and other social practices, and that the fragmentation of the human 
subject in law legitimates violence against ‘the other’. These conclusions are not completely 
novel or ground-breaking in themselves, and rather than in them, the value of this research lies 
in making visible the process that results in the totalization of the citizen subject, fragmentation 
of the human subject and legitimation of violence. In general, social constructionist approach 
is interested in process and not a product, the aim being ‘[inquiring] into the methods of social 
construction’.81 Therefore the findings presented in the articles answer how-questions: How is 
the citizen subject produced? How is disobedience thwarted in legal decision making? How is 
the less-than-human subject produced? How is torture legitimated?  

The research methods are based on the theoretical framework of social constructionism and 
the idea of law as a social construction in order to capture the workings of the law both inside 
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and outside the judicial practices. The research progressed, as described above, in hermeneutic 
circles. The initial reading of the research material resulted in an observation that the law 
(re)produces ‘us’ and ‘the other’. The analysis then proceeded to the how-questions and 
observing the discursive and other practices (re)producing ‘us’ and ‘the other’ in law, and 
concluded that in the research material subjectivation and othering happen through 
politicization of the Islamic headscarf, deflecting political protests, guarding the borders of ‘the 
people’, creating subjectivities with lessened protection, and by merging the topoi of law and 
threat.  

All the articles discussed above address the issues of the law, subjectivation, and 
disobedience. In the following section, I draw some general conclusions from these three 
themes, and pursue the discussion further by reconstructing three narratives. The first sub-
section deliberates on the law as a story we tell ourselves about ourselves. The second sub-
section addresses the fragmentation of the human subject in law and the implication this has in 
legitimating violence against vulnerable groups. Subjectivity is also examined from the 
perspective of disobedience. The final sub-section continues with the theories of civil 
disobedience and inquires as to what role the theories have in producing the narrative of ‘us’ 
as democratic, liberal, and rational. The articles follow these final remarks. The articles are, of 
course, independent and can be read separately. However, my intention is that this introduction 
and especially the following section provides the reader with additional perspectives on the 
explicit arguments presented in the articles, and enables them to be read as a continuous story. 
 
IV The stories we tell ourselves 
 
1 Narrative approach 

 
From politics to advertising, the story makes believe and by that it makes do, it takes 
up this and neglects that, it classifies. On the other hand it produces oblivion, it 
institutes silence on the things it does not talk about. And because it is always ‘full’ 
and closed, it makes even forget that it is withholding something.82 

 
Over the past few decades, narrativity has been used in social research to understand the 
relationships between individuals and groups, and the dynamics of the social, political and 
historical dimensions of the social world. ‘Narrative’ refers here to both a method of inquiry 
and a story under research.83 The term narrative is used in the following three sections in the 
latter sense, as I discuss and further develop the themes arising from the five articles the law, 
the subject, and disobedience. A narrative as a story can be understood as a representation of 
the ‘transformation of state of affairs’ that ‘do not simply recount happenings: they give them 
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shape, give them a point, argue their import, proclaim their result’.84 In other words, a narrative 
is a ‘plot summary’, a re-telling of something that happened and, at the same time, constructing 
that something.85 This definition allows narratives to be written, oral, sign language, pictures, 
gestures, or any combination of these, and it does not presume their falsehood, factuality or 
fictionality.86 Contemporary approaches to narratives do not take the narrative (as a story) at 
face value, but ‘generally insist on the idea that a narrative constructs a version of events rather 
than [describe] them in their true state’87 so that a narrative, is therefore performative. In 
addition, the contemporary approaches view binary oppositions as ‘an unstable basis for 
meaning and as a place where the values and hidden ideologies of a text are inscribed’.88 
Nevertheless, storytelling remains an important means of constructing social bonds and 
collective identities.89 It is therefore important to remain both aware and critical of the stories 
we tell ourselves about ourselves, and the binaries we construct with our words. 

The deconstructivist movement in narratology challenges the idea of a narrative as a stable 
and coherent structure, and thus emphasises the constructedness of narratives as objects of 
research. At this point, it is appropriate to reiterate that the story I tell is my own construction 
about the stories we tell ourselves.90 It is not my intention to replace any other narrative with 
an improved version of the course of events, as my aim is simply to offer an alternative insight 
into the various ways ‘we’ are constructed. The object of this research is not, after all, ‘the 
other’. Thus, I do not attempt to replace the othering perceptions with something else, 
something that would capture the ‘real’, or to include the excluded. Instead, I examine the way 
‘we’ represent and reproduce the dichotomy us/the other. Even when discussing ‘the other’, 
this is a book about ‘us’. Of course, unraveling one part of the dichotomy unravels the 
dichotomy itself, allowing us to see that ‘the other’ is simply the difference marking ‘our’ 
identity.91  

Section 4.2 focuses on the stories we tell ourselves through the law and about law. My main 
objective is to problematise the law as a source of responsibility and justice and reveal the ways 
in which the law is incapable of rectifying its’ own violence. In other words, I address the 
difficulties that the legal notion of responsibility poses for recognising the myriad ways that 
responsibility is effaced in the law and through it. As I will demonstrate, part of the law’s 
irresponsibility results from how the ‘inside’ and ‘outside’ of the law are created.   
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The critical approaches to subjectivity have revealed that the legal subject is not the 
colourless and genderless subject it claims to be, and furthermore, that the narrative of ‘our’ 
law as objective and neutral is fictitious. Feminist scholars have asserted that the legal subject 
is, implicitly, male, white, able-bodied, autonomous, rational, educated and self-interested.92  
In addition to the implicit assumptions regarding the legal subject, the law defines its subject 
in explicit ways, as discussed in Disobedient subjects and The detainee, the prisoner, and the 
refugee. In section 4.3, my aim is to contribute to the problematisation of the legal subject. I 
provide evidence that the apparently unified subject of law is actually fragmented, and observe 
the ways in which this fragmentation takes place. In the context of my analysis, this 
fragmentation legitimises violence and discrimination by creating less-than-human 
subjectivities in which the legitimation of violence inheres. In other contexts, however, some 
type of in-betweenness may provide opportunities to challenge the law’s dichotomies. One 
example of this is the struggle for recognition for transgender identities and the 
problematisation of the gender dichotomy. Thus, the process of fragmentation can also work 
in favour of recognition in law. Nonetheless, this can only be achieved if the process of 
fragmentation is transparent. The problem of fragmentation in the examples mentioned in this 
thesis is that it is invisible, and this makes it impossible to challenge by using the language of 
the law. An even more fundamental problem is that what is fragmented in my examples is the 
human subject itself. Hannah Arendt has famously stated that the right to have rights is, in our 
present time, ultimately a ‘right of every individual to belonging to humanity’ and ‘should be 
guaranteed by humanity itself’. Arendt also states that ‘it is by no means certain whether this 
is possible’.93 Indeed, it seems as if it is a constant struggle to include everyone in the notion 
of humanity.  

Section 4.4 presents my argument that the theories of civil disobedience, whose aim is 
usually to map the limits of acceptable disobedience in a democratic society, may result in 
appropriating the struggle of ‘the other’ into ‘our’ narrative of ‘us’ as democratic, progressive, 
and liberal. This does not imply that the subaltern does not, or could not, belong to the notion 
of ‘us’. Instead, it means that their struggle for recognition and belonging is silenced and 
narrated as a phase in ‘our’ history. Often it also means that the historical violence and 
discrimination against the subaltern and the ways they bleed into the present is made invisible. 
My argument is that the theories of civil disobedience can be understood as reproducing a 
historical narrative in which the past is told as a coherent, progressive story and in which the 
persisting dichotomy of us/the other is rendered invisible in order to preserve unified national 
identity as well as the illusion of an inclusive democracy. The first step is to analyse the theories 
of civil disobedience as narratives.  

In the following three sections, my aim is to demonstrate how the common themes of the 
five articles are connected. Admittedly, reconstructing the common themes means that much 
of the contents of the articles is omitted. The discussion on the law, subject, and disobedience 
does not directly reiterate the arguments made in the articles, but rather develop them further 
in an independent manner and sketch directions for future research. 
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2  The law 
 

‘I cannot accept you giving reasons which have no relevance to the case.’94 
 
The difficulty in challenging the othering discourses is that for us, the stories we tell ourselves 
about ourselves seem unequivocal, natural, and true. Critical race theorists illustrate this 
difficulty by telling two different stories about slavery in the US.95 According to the dominant 
storyline, slavery was something terrible that happened in the past. Slavery ended with the 
American Civil War, but discrimination against the blacks persisted. As people became 
increasingly aware and sensitive to the plight of the blacks, federal statutes and case law 
gradually eliminated discriminatory practices. The gap between blacks and whites continues to 
exist today, but it is steadily closing.  A few decades ago, it would have been impossible for a 
black man to become the president of the US, but even this changed in 2008. Admittedly, as 
the story goes, racism has not been erased completely, but it predominately exists at the 
individual level and can be resolved with better legislation and sanctioning racist practices.96  

It is interesting to note that the narrative approach was introduced to legal scholarship 
through the alternative or oppositional narratives that call attention to the stories of those 
marginalised and excluded by legal thinking and procedure.97 As Bell remarks, a very different 
and equally true story can be told from the same facts – one ‘filled with more murder, 
mutilation, rape, and brutality than most of us can imagine or easily comprehend’.98 This story 
does not have a happy ending, but an ending that acknowledges the far-reaching consequences 
of slavery and racism to the present day, visible in factors such as the higher infant death rates 
among minorities, school dropout rates, income gaps, life expectancy, assets and educational 
attainment.99 Moreover, the progress we do observe is not necessarily a result of increasing 
sympathy and evolving standards of decency and conscience, but instead stems from factors 
such as the need to improve the state’s reputation and maintain its international power 
position.100 
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The story about the law that I choose to tell in this thesis is perhaps rather pessimistic. The 
same research material could be interpreted very differently and other aspects, such as the 
emancipatory side of law could be highlighted. However, my aim is different. I wanted to 
challenge myself to examine closely the traces of law in the society and to hold the law 
responsible for what it does. This approach derives from scholars such as Scott Veitch, Robert 
M. Cover, Colin Dayan and Costas Douzinas, who all address the violence, the irresponsibility, 
and the false neutrality of the law. My aim in this thesis is not to replace one story with another, 
one definition of law with another or a problematic idea of the legal subject with a better, more 
inclusive one. Instead, I attempt to determine what becomes visible if the law is constructed as 
something that does instead of something that is. This approach does not coincide perfectly 
with the ‘law in books / law in action’ approach, as my understanding of the law exceeds what 
the legal realists would usually consider to be law.101 I am interested in all the ways the law 
works in judicial, legislative, and administrative practices, as well as a discourse that is not 
limited to the legal home field.  

Why do I approach the law with such a broad brush and insist that it is, in fact, the law that 
acts outside the institutional legal settings? My argument is that if the law is understood as a 
discourse rather than a doctrine, an institution, a system, or something similar, then the 
otherwise invisible can be seen. My aim has been to uncover how the ways of legal thinking – 
inside and outside the ‘legal’ – shape our subjectivities, and in some cases, allow and even 
justify violent practices. Maintaining the dichotomy of the inside/outside of the law is useful 
for doctrinal research and necessary for the judicial practices. However, this dichotomy should 
not be taken for granted as something that is ‘real’. The reverse side of this necessary fiction is 
that he law is then absolved from the responsibility of its consequences that, to me, it should 
not be allowed to disown.  

The inside/outside divide is not only being constructed between the law and non-law, but 
also within ‘inside’ the law.102 Criminal law, for instance, is often acknowledged as the most 
invasive and violent branch of law – and it is therefore considered important to define and 
restrict the scope of criminal law. Although it is perfectly plausible to ask whether the criminal 
law is the most invasive branch of law, given the intrusive nature of cases such as custody 
issues and deportations, the idea itself has resulted in some artificial practices that blur what 
actually occurs within the legal. Borrowing Dayan’s example, solitary confinement, while the 
practice itself and its detrimental effects on the human psyche remain unaltered, is regarded 
differently by the US courts depending on whether it is deemed a punishment or an 
administrative measure.103 It is as if ‘punishment’ would somehow be essentially different from 
an administrative measure, despite the practice and its effects being identical, merely because 
the intent behind the practices is allegedly different.104  
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In my articles, I discuss both how the law works within the ‘legal’ and how it extends its 
consequences beyond it. I would like to present two more examples of how the law works 
outside the legal sphere: the law’s irreversible effects that cannot be undone in the judicial 
review, and the potential chilling effect of criminalisation. An extreme example of the 
irreparable effects of law is the ruined lives of the Guantanamo Bay detainees. As discussed in 
The detainee, the prisoner, and the refugee, many detainees continue to be held at Guantanamo, 
despite having been cleared for release. Those who have been released have no access to their 
former life as they knew it. Some former detainees are not even allowed to return to their home 
countries. For instance, Tunisian Lutfi Bin Ali, who spent 13 years at Guantanamo, is currently 
living in Kazakhstan in a remote northern town. Bin Ali was initially supposed to integrate into 
the Kazakh society within a two-year rehabilitation programme for former Guantanamo 
detainees, financed by the International Committee of the Red Cross. Bin Ali’s reality, 
however, proved to be very different, and he is still prohibited from leaving his new hometown. 
Practically, he is as isolated now as he ever was in detention.105 The detainees’ encounters with 
the law are not limited to their struggles with questions of jurisdiction, due process, humane 
living conditions and protection from torture, but continue even after their release. The capacity 
of the law to rectify its own repercussions is usually limited to either monetary or symbolic 
compensations. In the case of former Guantanamo detainees, neither is guaranteed. 

The chilling effect of legal proceedings and criminal investigations is a well-known 
phenomenon. A topical example that resonates with the themes of this thesis is Australia’s 
offshore detention system and laws restraining publicity regarding the detention centres. 
Resembling Guantanamo Bay’s history as a US detention centre for refugees from Haiti in the 
1990s, Australia is using Manus Island and Nauru as an offshore detention centre for refugees 
predominately from Sri Lanka, Pakistan, Bangladesh and Iraq. Australia’s policy of ‘offshore 
processing’ was introduced in 2012. Refugees arriving by boat are sent to either Manus Island 
or Nauru for indefinite detention. Australia has no intention of relocating any of them in its 
territory, nor are there any other viable resettlement options available.106 Amnesty International 
has described the ‘offshore processing regime’ as explicitly designed to inflict damage on 
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refugees as an act of deterrence, and concluded that the systematic and deliberate neglect and 
cruelty towards refugees amounts to torture. 107  

The role of the law in constituting and maintaining the system is twofold. Firstly, similarly 
to Guantanamo Bay detention centre for suspected terrorists, the offshore detention centres for 
refugees in Nauru and Manus Island are legal constructions and not ‘outside the law’. Secondly, 
the law is used to target whistleblowers and journalists who are trying to publicise the 
conditions in the refugee camps and pursue a change in Australia’s refugee policy. For 
example, section 42 of the Border Force Act criminalises ‘unauthorised disclosure’ about the 
conditions in the offshore refugee camps by anyone working within the immigration detention 
system. The government has argued that the secrecy clause, which has been contested in the 
high court, would not result in situations such as doctors being charged for speaking about the 
conditions at the camps in public. Nevertheless, just by being in force, the law might prevent 
whistleblowing and other attempts to publicise and publically criticise the detention system.108 
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According to the United Nations special rapporteur, Australia has created ‘an atmosphere of 
fear, censorship and retaliation’.109 Similar examples of law’s chilling effects can be observed 
currently in the US, in Native American-led anti-pipeline protests at Standing Rock, where, 
according to the Sioux tribe, the oil pipeline would endanger water supply and cultural heritage. 
The award-winning journalist Amy Goodman was charged by a North Dakota state prosecutor 
for rioting, because of her documenting the protests.110 The charges against Goodman were 
dropped, but at least two documentary filmmakers continue to face felony charges for recording 
the pipeline protests.111 

The definitions of law the legal ‘insiders’ are most familiar with (the law as a closed system 
of positive rules, the law as an institutionalized normative order, or as a social system, for 
example) are not the only possible narratives of law. The law can also be constructed as 
something malleable and mercurial. The appropriate approach to law naturally depends on 
research interests. My approach has been to stretch the concept of law in order to delve deeper 
into the questions of subjectivity and othering. It was almost as a side effect that I ended up 
challenging the stories we tell ourselves about ‘us’ and our law. This, in turn, left me with the 
question of responsibility – perhaps another paradox of the law. The story of law that we 
cherish is one which distributes responsibility. However, by distributing responsibility, the law 
also sets limits to it.112 The question is whether the legal notion of responsibility limits our 
sense of overall responsibility to the extent that we are unable to acknowledge our role in 
contributing and upholding global inequality, and the ways we benefit from it. We are, to some 
extent, able to recognise that the refugees in Europe have a right to protection. But while we 
are preoccupied with filtering the ‘genuine’ refugees from ‘the economic migrants’ and ‘bogus 
asylum seekers’, we seem to be unable to acknowledge our responsibility in creating global 
inequality. The Western world is heavily dependent on the cheap production of goods that are 
outsourced to the East and South. As Delgado et al. point out, formerly colonised people of 
colour are generally afflicted by poor work conditions, sometimes amounting to serious health 
hazards as well as inadequate salaries. After robbing the colonised ‘third world’ of its riches, 
sowing political discord and suppressing the development of local leaders, the ‘first world’ 
continues to exploit the former colonies.113 The same applies to the effects of climate change: 
while the Western standard of living and consumerism have contributed to the climate change 
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disproportionately, most of its damaging effects, such as flooding and desertification, affect 
the former colonised populations. 

In order to approach the problem of responsibility, we might do well by asking what the 
stories are that we tell ourselves and how they affect the way we perceive reality and our role 
in relation to others. In the following two sections, I touch upon this task by asking, how is the 
seemingly unified human subject in law fragmented? What are the implications of this 
fragmentation? In what ways does our perception of the law’s neutrality contribute to othering? 
And finally, do the theories of civil disobedience contribute in the deceptive narrative of 
continuous and inevitable progression towards greater liberty and improved democracy? 
 
3  The subject 
 

He does not see her, because for him there is nothing to see.114 
 
With its classifications, language makes the world seem controllable and less arbitrary. It 
creates structures and order, which are then perceived as real and natural.115 In his seminal 
work, Orientalism, Edward W. Said proposes that the Western identity is fundamentally 
founded upon othering logic, one which dehumanises and devalues ‘the other’, namely the 
‘primitives’, ‘uncivilised’ and other racialised subjectivities. According to Said, the ‘East’ was 
reduced to simple typologies by and for the ‘Westerners’ in order to make the ‘East’ more 
conceivable. The politicisation of Islam in Western discourses, the deep suspicion towards 
Muslims, and the legitimation of colonialism and violence against the dangerous Muslim 
subject, originate from this tradition.116 This story, which has come ‘true’, has tangible 
consequences. 

Butler observes that the progressive history that ‘we’ in the ‘West’ write for ourselves 
positions the ‘Western’ human as the human worth valuing and protecting, while the Islamic 
population is considered ‘not yet having arrived at the idea of the rational human’.117 
Interestingly, Butler also discusses torture as a means to construct the subject of Islam and ‘the 
Arab mind’. For her, torture can be understood as a technique of modernisation.118 The tortured 
thus becomes that which constitutes the exemplary modern subject by being its negation, its 
‘other’. Torture, then, is not an aberration of modernity, but an inseparable function of the 
‘civilisational mission’. For Butler, ‘[t]his very process not only justifies, but also necessitates 
the rationale of torture of “the other”‘.119 

What does all this mean for the law and its subjects? The law legitimates itself with the 
claim of justice and equality: the goddess of justice is blindfolded so that she cannot base her 
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judgement on the characteristics of the person seeking justice. At the same time, however, the 
law is infamous for legitimating the ultimate forms of othering, such as slavery, 
institutionalised racism, the discrimination of women, the disabled, and sexual and gender 
minorities. Quoting Nietzsche, Douzinas and Gearey describe the law as a demarcating force 
that inheres ‘a fear of the foreign, strange, uncanny, outlandish’ and thus being ‘defined by the 
separation it allows between “us” and “them”’.120 Contrary to what we would like to believe, 
the law is not based on universal humanity, nor promotes universal human rights.121  

The process of othering discussed in The detainee, the prisoner, and the refugee and 
Forever again can be examined within a larger context of fragmentation of the seemingly 
unified legal subject. Contrary to what the law suggests, the legal subject is not unified, 
autonomous, and does not include everyone. Evidence for the fragmentation of the legal subject 
can be traced back all the way to the history of slavery. Slavery has often been understood as 
a form of total non-recognition, with the slave lacking the basic characteristics of 
personhood.122 However, Dayan’s analysis of the genealogy of the Guantanamo detainee and 
the supermax prisoner demonstrates that what occupied the lawyers’ minds ‘on the eve of the 
Civil War was not to affirm the slave as property, but to articulate the personhood of slaves in 
such a way that it was disfigured, not erased’.123 

According to Dayan, the US government and the courts are currently turning living, sentient 
persons into inanimate, rightless objects, and the process is actually similar to that of creating 
the subjectivity of the slave. The slave has been ‘reborn in the body of the prisoner’.124 Dayan 
argues that the law’s alchemy produces grey zones between the categories of ‘human’, 
‘animal’, and ‘thing’. While these categories are apparently clear-cut, Dayan demonstrates that 
they are in fact fragmented and overlapping. Not only does the law uphold a hierarchical 
dichotomy between ‘human’ and ‘animal’, but also between ‘human’ and ‘non-human’, or 
‘less-than-human’. Similarly, Douzinas and Gearey, albeit from a slightly different point of 
view, assert that historically the legal system is fractured into two-tier practices, such as the 
‘separate but equal’ doctrine of the Constitutional Court of the US, and the South-African 
apartheid. Similar duality is currently evident in the manner that the suspected terrorists and 
refugees are treated. Douzinas and Gearey describe this duality as ‘the law of colour’. For them, 
the essential problem is not that the law discriminates, but that it creates two laws according to 
colour and race.125 

The main finding in the last two articles, The detainee, the prisoner, and the refugee, and 
Forever again, is that that violent subject production techniques and discursive blame 
avoidance strategies relate to the racialised subjectivation of the detainees as dangerous and 
undemocratic, thus worthy of only reduced legal protection. The disturbing conclusion to be 
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drawn from the analysis is precisely the fragmentation of the human subject in law – the explicit 
dichotomies of law, such as human/animal, may be clear-cut, but the category of ‘human’ itself 
is implicitly fragmented. The fragmentation of ‘human’ into sub-categories, such as the 
detainee, the prisoner, and the refugee, allows the law to treat ‘us’ humans differently according 
to the way we are subjectified by the law. Combined with securitisation126 and the discourse of 
threat, the repercussions of fragmenting the subject and the emergence of the dangerous 
individual reproduce law’s discriminatory effects. While modern criminal law is in principle 
based on the idea that penal law has a claim over an individual owing to their past offences, 
Cole maintains that the notion of legal responsibility can be expanded in order to allow the 
authorities to target individuals not for what they have done, but for what they might do. Often, 
Cole argues, these predictions rely on skin colour, nationality, or political or religious 
affiliations.127  

Despite these rather bleak observations, subjectivation is not primarily a process that 
imposes subjectivities on us. Rather, subjectivity is assumed and enacted by the subjects 
themselves.128 The role of power in subjectivation is therefore two-fold: subjectivation is by 
definition a process of subordination, but it is also a process that allows the power relationship 
to be reversed by the subject assuming the power that created it.129 This allows subjectivity to 
be contested and transformed. The powerfulness of classifications is precisely why resisting 
them and taking them into one’s own hands is transformative. As Bauman aptly puts it: ‘[s]ince 
the sovereignty of the modern state is the power to define and to make definitions stick – 
everything that self-defines or eludes the power-assisted definition is subversive’.130 

Returning to the theories of civil disobedience, Rosa Parks and those like her are often 
celebrated as paragon citizens who publicly address a manifestly unjust policy or law in order 
to communicate with their political community and appeal to its shared values. Although Parks 
may have broken the letter of the law, as the story goes, she remained faithful to the legal order 
and in fact acted according to the founding principles of the community’s law. Rosa Parks’ 
refusal to give up her seat to white passengers corresponds to what most theorists would 
consider as fulfilling the requirements of civil disobedience. In other words, Park’s action was 
a public, non-violent and conscientious act, which presumably engaged with the moral 
sentiments of her fellow citizens. But was Parks’ refusal to give her seat to a white passenger 
really simply about the discriminatory seat policy? The answer is obviously no. Instead, Parks 
challenged the whole system of racial segregation and the literal and symbolic dividing of ‘the 

                                                             
126  Securitisation means turning subjects into matters of security. Successful securitisation involves designating 

a threat, which is framed in such a way that it requires immediate intervention, and thus legitimates the 
demands for special measures and determining new priorities. Barry Buzan, Ole Wæver and Jaap de Wilde, 
Security: A New Framework for Analysis (Lynne Rienner 1998) 21–24, 36; see also Neve Gordon, ‘Human 
Rights as a Security Threat: Lawfare and the Campaign against Human Rights NGOs’ (2014) 48(2) Law & 
Society Review 311, 317–318. 

127  David Cole, ‘The New McCarthyism. Repeating History in the War on Terrorism’ in Austin Sarat (ed.) 
Dissent in Dangerous Times (University of Michigan Press 2005) 111–145. 

128  See e.g Judith Butler, The psychic life of power: theories in subjection (Stanford University Press 1997) 84–
85. 

129  Ibid 13, 93. 
130  Zygmunt Bauman, Modernity and ambivalence (Polity Press 1991) 8. 



 

  116 

other’ from ‘us’. In fact, by refusing to give up her seat, Parks refused to be subjectified as less-
than-white thus dismantling the dichotomy of white/non-white. 

When I combined the theorisation of disobedience with that of the subjectivity in my work, 
this resulted in re-thinking what disobedience is. Apart from communicating with one’s 
political community and expressing deep commitment to that community, disobedience can be 
understood as a means of challenging both the totalising citizen subjectivity and the 
fragmentation of the human subject. Generally speaking, the theories of civil disobedience do 
not sufficiently recognise the depth of the disobedient act and the ways it challenges the 
established hierarchy of subjectivities. At the heart of the struggle for justice, such as the 
American civil rights movement and the Gandhian struggle for Indian independence, is the 
question of subjectivity. In other words, this is a question of who is considered to be a full 
human subject, and what that subject is like.  

This shift in my understanding of civil disobedience allowed me to frame the so-called 
headscarf cases of the European Court of Human Rights as civil disobedience. The reason is 
not that the refusal to remove the Islamic headscarf could be described in terms of civil 
disobedience – it is, after all, public, non-violent, non-revolutionary, and based on moral 
(religious) beliefs. This line of thought would, however, soon lead to deliberations on the 
justifiability of the act. What interests me instead is that like Rosa Parks, the woman refusing 
to unveil herself refuses the totalising subjectivity reserved for her. But whereas we, although 
anachronistically, identify with Rosa Parks and perceive her disobedience as something that 
promoted the modern idea of equality, the veiled woman represents just the opposite. Western 
identity has been constructed in relation to the perceived backwardness of Islam, and it is 
therefore difficult to combine it with ‘our’ progressive perception of ourselves. 

What may be the most threatening, even inconceivable, is someone who refuses to take 
sides. This is threatening because it exposes the arbitrariness of the dichotomies and therefore 
unravels them altogether.131 In a recent ECtHR case concerning the Islamic full-face veil ban, 
S.A.S. v. France, the applicant attempted to combine modern, autonomous, and free 
subjectivity with Islam, as she identified herself both as a modern, Western citizen, and as a 
devout Muslim. The Court, however, rejected her self-identification and emphasised the 
importance of the human face in interpersonal relations ‘not because it de facto prevents social 
interaction and living together, but because a veiled woman is perceived as “the other” by the 
majority’, as I observe elsewhere.132 The Muslim woman wearing the headscarf or the full-face 
veil cannot be included in ‘us’, because that would erode the distinction between ‘us’ and ‘the 
other’ and would therefore erode not only ‘the other’, but ‘us’ as well.  

Ultimately, in the headscarf cases, what is weighed and balanced in the scales of law by the 
European Court of Human Rights are not the personal freedoms enshrined in the Convention 
against the ‘competing interests’ of the society, but the autonomy of the legal subject in relation 
to the demand for loyalty to the state. The conflict, therefore, lies not between the personal and 
political or individual and society, but within the subjectivity of a citizen who is supposed to 
be a subject in both senses of the word. This, in fact, relates to the paradox that the theories of 
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civil disobedience struggle with: whether or not one should be an individual moral agent first 
and foremost, or whether the duty to one’s community prevails. Being ‘a good citizen’ and ‘a 
good person’ are sometimes considered mutually exclusive, because ‘a good person’ insists on 
holding on to their personal beliefs even at the expense of the community to which they 
belong.133 At the same time, however, an individual challenging the unjust rules of the 
community is celebrated as a true citizen. 

From the perspective of the law, and from the perspective of civil disobedience, hunger 
striking would be considered irrational and incomprehensible. The hunger striker does not 
seem to communicate in any comprehensible language, and does not even appear to have a 
clear message. However, the hunger striker is perhaps better able than the civil disobedient or 
the applicant in the court of law to address the problem of subjectivation. Perhaps the hunger 
striker can be best understood with what Foucault designates as anti-authority struggles against 
normalising power. Anti-authority struggles target the power effects such as the subjectivation 
as less-than-human, and not simply the violent practices producing it. And unlike the struggles 
described by the theories of civil disobedience, anti-authority struggles do not expect to find a 
solution, such as revolution, liberation or legal reforms. Instead, ‘[t]hey are struggles that 
question the status of the individual’, and ‘revolve around the question: Who are we?’134 
Instead of endeavouring to challenge the techniques of violent subject production, the hunger 
striker directly addresses the problematic subjectivity. In The detainee, the prisoner, and the 
refugee, I argue that the hunger striker is able to call out the law on its violence and that the 
law in unable to address the hunger striker, who refuses to ‘speak law’. This is a powerful act 
of resistance that the law cannot silence.135 However, it is possible to re-interpret the hunger 
striker’s protest in legal language by using expressions such as ‘manipulative self-injurious 
behavior’ and ‘coordinated efforts to disrupt camp operations’.136 These words re-introduce 
hunger striking in legal terms and invite the law to approach hunger striking as a matter of 
order and security. 
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4 Disobedience 
 
Collective actors involved in civil disobedience invoke the utopian principles of 
constitutional democracies, appealing to the ideas of fundamental rights or 
democratic legitimacy.137 

 
My interest in the theories of civil disobedience does not stem from the aim to define the 
phenomenon in order to demarcate it from ordinary crimes, terrorism, protests and other forms 
of resistance and disobedience, nor from the normative approach that the theories of civil 
disobedience tend to adopt. Instead, my initial interest was rather instrumental, as I was 
interested in how to identify cases of disobedience to examine what the law’s approach to them 
reveals about the law itself. At some point during the process, I thought I had lost the question 
of civil disobedience, or moved beyond it, as I became interested in other types of dissent and 
resistance. However, I realised that after taking a long detour into subjectivation and othering, 
I did, after all, have something to contribute to the discussion on civil disobedience and 
conscientious objection. Subjectivity in relation to disobedience was discussed in the previous 
section. In this section, I explore the role of the theories of disobedience in producing the 
narrative of ‘us’. What if the theories of civil disobedience would be interpreted as stories we 
tell ourselves about ourselves? 

For some time now, academics as well as those in the arts and entertainment have been 
challenged by indigenous scholars, artists and activists with claims of cultural appropriation. 
Appropriation is derived from Latin appropriare, which means ‘to make one’s own’.138 This 
term thus refers to taking and/or profiting from a culture that is not one’s own in terms of 
adopting aspects such as cultural artifacts, expressions or knowledge. This concept is not easy 
to grasp, as it is difficult to determine what ‘taking’ means. Questions also arise as to what a 
culture is, who belongs to that culture and what can be taken. 139 These questions are outside 
of the scope of this thesis, but I believe that despite its difficulties, the concept of appropriation 
can be used successfully, especially in exposing the underlying power imbalances in society. 
In the following, I observe the phenomenon of appropriating the struggle of many who are civil 
disobedient into the narrative of nation, democracy and citizenship. This may seem unfair to 
the scholars whose work on the theory of civil disobedience has genuinely aimed at justifying 
certain forms of illegal action, to facilitate civil protest and to enhance democracy. My intention 
is not to thwart these efforts. It should also be noted that my conclusions are not based on an 
exhaustive analysis, and are therefore vulnerable to criticism due to selective reading. Despite 
these weaknesses, my intention is to be able to provide an alternative perspective on how ‘we’ 
create insiders and outsiders in our discourses.  

                                                             
137  Jean L. Cohen and Andrew Arato (1992) as cited Habermas, Between Facts and Norms: Contributions to a 

Discourse Theory of Law and Democracy (Polity Press 1996) 383. 
138 Richard A. Rogers, ‘From Cultural Exchange to Transculturation: A Review and Reconceptualisation of 

Cultural Appropriation’ (2006) 16(4) Communication Theory 475. 
139  Bruce Ziff and Pratima V. Rao, Borrowed power: Essays on cultural appropriation (Rutgers University 

Press 1997) 1–5.  



 

  119 

As Ziff and Rao assert, the important questions around (cultural) appropriation are political 
and relate to power relationships.140 The question is when we tell the story of civil disobedience 
as a way to ‘[reassert] the link between civil and political society’141, whether we are recounting 
someone else’s story. Are we appropriating the story of the subaltern into our own story so that 
it silences the subaltern?142 Is it an act of assimilation? The narrative approach to the theories 
of civil disobedience can be used to re-construct them as stories we tell ‘ourselves’ about the 
way in which ‘we’ came into being and about what ‘we’ think ‘we’ are like. Scrutinising the 
political effects of a narrative requires that storytelling is not understood merely as ‘a way of 
creating community but as a resource for dominating others, for expressing solidarity, for 
resistance and conflict; a resource that is, in the continuing negotiation through which humans 
create language and society and self as they talk and act’.143 Any version of history is quite 
literally a story that creates the events it claims to describe.144  

The contemporary discussion on civil disobedience is roughly divided into two distinct 
discourses. The first, the liberal theories of civil disobedience, are predominantly rights-
oriented, perceiving disobedience as a form of individual, conscientious protest against 
governments or political majorities that transgress the community’s moral values. The second 
– radical democratic theories – perceive civil disobedience as a practice of collective self-
determination, and as a counterweight for the unavoidable structural democratic deficits that 
are inherent in state institutions.145 Despite their different approaches, it can be claimed that 
the liberal and radical democratic theories of civil disobedience both concentrate 
predominantly on the time defying question of how and in what circumstances civil 
disobedience can be justified politically, morally or legally.  

These theories have varying stances on violence, the willingness to accept legal 
punishment, and the requirement of publicity of civil disobedience. What most theories share, 
however, is their insistence that in a reasonably just society, civil disobedience must have a 
communicative function and illustrate overall fidelity to the legal order, or at least to the general 
moral principles of the community.146 As my approach to disobedience is somewhat different, 
it is unlikely that I am able to make a significant contribution to this particular debate. Rather, 
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my contribution concerns the role the theories themselves potentially have in totalising the 
citizen subjectivity and in creating the narrative of the democratic West. Let us consider the 
following quote from Rawls in the light of Rosa Park’s act of disobedience: 
 

It should also be noted that civil disobedience is a political act not only in the sense 
that it is addressed to the majority that holds political power, but also because it is 
an act guided and justified by political principles, that is, by the principles of justice 
which regulate the constitution and social institutions generally. In justifying civil 
disobedience one does not appeal to principles of personal morality or to religious 
doctrines […] Instead it invokes the commonly shared conception of justice that 
underlies the political order. It is assumed that in a reasonably just democratic 
regime there is a public conception of justice by reference to which citizens 
regulate their political affairs and interpret the constitution. […] By engaging in 
civil disobedience a minority forces the majority to consider whether it wishes to 
have its actions construed [as being in persistent and deliberate violation of the 
basic principles of this conception], or whether, in view of the common sense of 
justice, it wishes to acknowledge the legitimate claims of the minority.147 
 

What is the commonly shared sense of justice that Rosa Parks can be said to appeal to? It is, of 
course, possible to reconstruct an underlying constitutional principle of equality that prohibits 
not only slavery, but racial segregation as well. On the other hand, interpreting Tocqueville, 
Arendt states that a fundamental weakness of the abolitionist movement in the US was that it 
was not able to appeal ‘to the law of the land nor the opinion of the country’, but instead merely 
to individual conscience, because there was nothing in the Constitution or in the intent of its 
framers that could have been construed as to include the slaves in the ‘original consensus 
universalis of the American republic’.148 In fact, the emancipation of the slaves was not meant 
to include them into ‘us’, but instead to establish either racial segregation, or to deport the 
former slaves from the US soil.149 Rather than the correct constitutional interpretation, 
however, the real question concerns the purpose of the insistence on ‘the commonly shared 
conception of justice’ in theories of civil disobedience. 

The heroes of civil disobedience described in the theories incorporate Rosa Parks and other 
celebrated individuals – disengaged from their supporting communities – into a narrative, 
within which ‘we’ –the ones whose laws were broken – regain our dignity. According to the 
narrative, in a reasonably just society, there was a law which was misguided and contrary to 
the fundamental principles of the constitution. Fortunately, there was a brave individual who 
pointed this out to their respective community, which was then ready and willing to reconsider 
the law – and gradually the norms of the society better reflected its moral sentiments.150 To be 
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fair, there are exceptions to this storyline. For example, Celikates questions the idea that the 
celebrated cases of civil disobedience, namely those of Thoreau, Gandhi and King, appealed 
to the majority’s sense of justice because in these cases, ‘civil disobedience seems at odds with, 
and indeed directed against the majority’s moral sentiments’.151 Singer goes even further and 
argues that the Western political systems are not democratic to begin with, and that therefore 
the criteria for justifiable civil disobedience cannot be applied.152 

The majority of scholars, however, seem to take the Western democracies for granted and 
insist that justifiable civil disobedience indicates either fidelity to the law in general, or at least 
engagement in rational communication with one’s community and provoking democratic 
reflection within it.153 Justifiable civil disobedience is, in fact, regarded as a function of true 
democracy, ultimately demonstrating the commitment of the disobedient to their political 
communities: 

 
[T]he justification of civil disobedience relies on a dynamic understanding of the 
constitution as an unfinished project. From this long-term perspective, the 
constitutional state does not represent a finished structure but a delicate and 
sensitive – above all fallible and revisable – enterprise, whose purpose is to realize 
the system of rights anew in changing circumstances, that is, to interpret the system 
of rights better, to institutionalize it more appropriately, and to draw out its contents 
more radically. This is the perspective of citizens who are actively engaged in 
realising the system of rights.154 
 

The above description of democracy is, of course, desirable. However, appropriating the stories 
of Rosa Parks and others who are disobedient into this narrative, makes ‘our’ failure to deliver 
justice invisible. Instead, the onus is on the disobedient to demonstrate loyalty to the political 
community and its fundamental values. In fact, the motives of the disobedient seem to be 
disproportionately emphasised in the theories of civil disobedience:  
 

[T]o be justified in civilly disobeying, we must have a good cause, a good set of 
motivations, and a suitably constrained set of practices with modest consequences 
[…].155 
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I hold that the civility of civil disobedience lies not in the non-violence, publicity, 
or willingness to accept punishment, but in the conscientious, communicative 
motivations of civil disobedients. Civil disobedience involves not just a 
communicative breach, but a conscientious communicative breach of law 
motivated by steadfast, sincere, and serious, though possibly mistaken, moral 
commitment.156 
 

But why do we need to know and assess Rosa Parks’ motives for disobeying the bus driver in 
order to recognise the value of her action? Does it matter whether she acted out of deeply held, 
sincere conviction or sudden frustration, even anger? Does the notion of the rational citizen 
and the preconditions for justifiable disobedience, and particularly the insistence on appealing 
to the moral values of the community, blind us to the profound question posed by the 
disobedient for society? In the quotation from Singer below, the disobedient act is domesticated 
to the extent that if the majority refuses to engage with the disobedient’s plea, ‘this sort of 
disobedience must be abandoned’: 
 

A form of disobedience […] aims, not at presenting a view to the public, but at 
prodding the majority into reconsidering a decision it has taken. A majority may 
act, or fail to act, without realising that there are truly significant issues at stake, or 
the majority may not have considered the interests of all parties, and its decision 
may cause suffering in a way that was not foreseen. […] Disobedience which aims 
to make the majority reconsider in this way is not an attempt to coerce them, and 
within limits broadly similar to those just discussed in connection with 
disobedience for publicity, it is compatible with acceptance of a fair compromise 
as a means of settling issues. Once it becomes apparent that the majority are not 
willing to reconsider, however, this sort of disobedience must be abandoned.157 
 

The theories of disobedience seem to be preoccupied with preserving the notion of community, 
of ‘us’, to an extent that it appears to be at least a central part of the theories as pondering the 
justifiability of disobedience and its role in democracy. Perhaps the theories of civil 
disobedience contribute as much in constructing ‘us’, a community of ideal citizens, and in re-
producing the story of democratic West, as they do for mapping the limits of democratic action. 
The autonomous citizens, who are committed to their respective communities, and whose 
behaviour is rational and predictable, are needed in order to legitimate the sovereign rule.158 
Do the theories of civil disobedience then (re)produce the citizen in a way that is predictable 
and controllable? Perhaps the theories of civil disobedience would be best understood as 
another story we tell ourselves about ourselves: a story of a reasonably just and democratic 
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society, and of rational, autonomous citizens, who share a certain set of values and moral 
principles. 

Regarding othering, my question is whether the theories of civil disobedience endorse the 
language of belonging that paints a false picture of a community of autonomous and rational 
people with a shared set of fundamental values that enable them to agree on some basic 
principles enshrined in the democratic order. Is it not disingenuous to foster a narrative of ‘us’ 
and belonging in the context of the struggle of the civil rights movements against racial 
discrimination – to celebrate the civil disobedients as ‘true citizens’ who ‘exemplify what it 
means to be a citizen in reasserting their political agency against politically entrenched and 
often invisibilised forms of domination, exclusion, or marginalisation’?159 My critique here is 
not directed against the brave individuals who have challenged unjust regimes, nor is it my aim 
to downplay the changes they have initiated or their belonging in ‘us’. Instead, I want to 
examine critically the ways in which these individuals are singled out, segregated from their 
support groups, and celebrated as one of ‘us’ in many theories of civil disobedience, instead of 
recognising their struggles as ‘the other’.  

The question of belonging is interesting if one reads Martin Luther King’s Letter from 
Birmingham City jail in the light of ‘us’ and ‘the other’. King’s letter addresses his ‘fellow 
clergymen’, who had called the protests of the civil rights movement ‘unwise and untimely’, 
in an attempt to explain the rationale behind direct action and to persuade the ‘white 
moderate’.160According to King, non-violent direct action has four steps: 1) determining 
whether injustice is alive 2) negotiation, 3) self-purification (such as workshops on non-
violence), and 4) direct action. The aim of direct action is to re-engage the respective 
community in negotiation.161 Thus, King does address his own political community. Yet he 
also emphasises the gulf between the everyday experiences of ‘the negroes’ and ‘those who 
have never felt the stinging darts of segregation’, and who have not witnessed ‘vicious mobs 
lynch your mothers and fathers at will and drown your sisters and brothers at a whim’.162  Thus, 
belonging in King’s letter is unstable – he does include himself and other civil rights protesters 
in ‘us’, but he constructs a divide between the privileged white population and the oppressed 
black minority. Highlighting only the former aspect of the struggle silences the painful 
experiences of the civil rights activists as ‘the other’. In order to better understand the injustices 
of the present, we need to fully acknowledge the injustices of the past. 

Understood within the context of social contract theories, the theories of civil disobedience 
can be perceived as part of the foundational narratives that legitimate the normative status of a 
given legal system.163 The justification of civil disobedience is usually bound to the idea that 
the obligation to obey the law, derived from the social contract, is a given, and the justification 
of civil disobedience, if there is any, is derived from a potential breach of that contract. 
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Interpreted in this way, civil disobedience is not actually a problem for the social contract 
theory – on the contrary. From the perspective of justifying civil disobedience, this may be a 
plausible starting point. However, from a perspective that is critical of all-embracing and 
appropriating master narratives, it seems that in the context of social contract theories, civil 
disobedience is a rather diluted form of protest.  

The master narrative of law is that it is ‘ours’ in that the law-giver and the ones it addresses 
are the same. This notion has been challenged by Lyotard, who reminds us that the ‘”we” who 
gives the law is not identical with the “we” who receive it’.164 Christodoulidis and Veitch argue, 
following Lyotard, that this casts a shadow of doubt on law, as the law’s legitimacy is generally 
thought to derive from the sovereign, unified people.165 Citing Benhabib, Christodoulidis and 
Veitch point out the homogenising effects of creating ‘the people’ and ‘consensus’ wherein the 
legitimacy of the law is derived from.166 Regarding the theories of civil disobedience, it can be 
claimed that for as long as the civil rights activists in the US officially remained ‘the other’ – 
before the adoption of the Civil Rights Act – they were subjected to the ‘logic of identity’ 
which ‘does violence to those whose otherness places them beyond the homogenising logic of 
the “we”’.167 However, on the other hand, they may not become visible and audible in their 
difference even after being successful in being recognised as citizens. They may still be ‘those 
who are spoken about’ instead of ‘those who speak’.168 

In a society where the whole idea of slavery and racial segregation seem outrageous, it is 
easy to celebrate Rosa Parks and to identify with her. Temporal distance allows us to create a 
narrative of an inevitable progression of human rights and to place ourselves in that narrative 
on the side of the virtuous. The contemporary examples of civil disobedience, such as the 
disclosures by Edward Snowden and Chelsea Manning, challenge us to reflect once again on 
what ‘we’ has become. But why does their conduct seem so much more controversial than the 
struggle of the civil rights activists? Is it because we are not certain whether or not we want to 
identify with these contemporary dissidents, whether or not history will celebrate them as 
paragon citizens, just like Rosa Parks?  

Edward Snowden was a CIA systems administrator who leaked classified information about 
NSA programmes to the Guardian and Washington Post. Some theorists consider Snowden’s 
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action to fulfil the criteria for civil disobedience: non-evasiveness, dialogic effort, and overall 
fidelity to the law.169 What does this type of approach contribute to the discussion of 
disobedient acts beyond their moral – or even legal – assessment? Does it open our eyes to 
something that is wrong in our societies? Or does it, in fact, re-direct the discussion from that 
wrong back to the disobedient person and their motives? Is it necessary that the disobedient 
person is someone we can admire and identify with in order to be able to appreciate what they 
compel us to see? Sarat explains our ambiguous attitude toward the disobedient. As the 
theorists of civil disobedience, he also emphasises that while the dissenters resist the prevailing 
orthodoxy, they nonetheless remain engaged with it. Due to this liminality, the dissenters are 
often simultaneously celebrated as paragon citizens and accused of disloyalty.170 The 
ambiguity towards disobedience and dissent in general is perfectly illustrated by attitudes 
towards whistleblowers such as Snowden. While they are welcomed as guardians of the 
community’s shared values, in practice, they face serious charges of high treason and 
accusations of colluding with terrorists.171 In our eagerness to define civil disobedience and 
whistleblowing in a way that by definition renders them justifiable and even desirable, what do 
we miss? 

 
V  Findings and methodological contribution 
 

No set of legal institutions or prescriptions exists apart from the narratives that locate 
it and give it meaning. […] Once understood in the context of the narratives that give 
it meaning, law becomes not merely a system of rules to be observed, but a world in 
which we live.172 

 
In 1928, the Supreme Court of Canada considered the meaning of the word ‘persons’ in section 
24 of the British North America Act, which provided that the Governor General shall ’summon 
qualified persons to the Senate’. Despite the gender-neutral language of the law, no woman 
had ever been summoned to become a member of the Senate. The Supreme Court decided that 
‘persons’ did not include women, but that decision was reversed the following year by the 
Privy Council, making women eligible to participate in public life.173 Naffine explains that 

                                                             
169  Kimberley Brownlee, ‘The Civil Disobedience of Edward Snowden: A reply to William Schauerman’ 

(2016) 42(10) Philosophy and Social Criticism 965–970; William E. Schauerman, ‘What Edward Snowden 
can teach theorists of conscientious law-breaking’ (2016) 42(10) Philosophy & Social Criticism 958–964.  

170  Wendy Brown, ‘Political Idealization & Its Discontents’ in Austin Sarat (ed.) Dissent in Dangerous Times 
(University of Michigan Press 2005) 23–24; Austin Sarat, ‘Terrorism, Dissent, and Repression. An 
Introduction’ in Austin Sarat (ed.) Dissent in Dangerous Times (University of Michigan Press 2005) 1–19. 

171  See Elletta Sangrey Callahan, ‘Whistleblowing: Australian, U.K., and U.S. approaches to disclosure in the 
public interest’ (2004) 44(3) Virginia Journal of International Law 879; Mary Kreiner Ramirez. ‘Blowing 
the whistle on whistleblower protection: A tale of reform versus power’ (2007) 76(1) University of 
Cincinnati Law Review 183; Austin Sarat, 'Terrorism, Dissent, and Repression. An Introduction' in Austin 
Sarat (ed.) Dissent in dangerous times (University of Michigan Press 2005) 7. 

 
172  Robert M. Cover, ‘Nomos and Narrative’ (1983) 97(4) Harv L Rev 4–5. 
173  Mary Jane Mossman, 'Feminism and Legal Method: The Difference It Makes' (1986) 3 Australian Journal 

of Law and Society 30, 33.  



 

  126 

‘what had changed in the 60 years over which the “persons” cases were fought was not the 
legal meaning of the word “persons” nor the chain of cases by which it was interpreted. […] 
By the late 1920s, the highest court in the land was committed to a different view of women 
and their place in public life.’174 

The above example illustrates the central premise of this thesis that the law operates with 
categories that are not natural, but constructed. This is a question that concerns the role of legal 
methodology and the ways in which the law along with the ‘legal insiders’ are relieved of 
‘accountability for (unjust) decisions’.175 The legal method ‘defines its own boundaries, which 
means that those questions that fall inside the defined boundaries can be addressed, but those 
outside the boundaries are not “legal” issues’.176 Law’s irresponsibility, then, results partially 
from the way in which the law itself is defined, and from the way in which some things are 
allowed within the law, and some excluded from its reach.177 

Another point is that the categories created in the legal practices and the meaning attributed 
to them extend their effect beyond the legal – they contribute to how we perceive reality. This 
claim, in itself, is not ground-breaking, as it simply reiterates the starting point of social 
constructionism: that there is no essence to conscientious objection, Islam, the state, the citizen 
or indeed, the law. That said, my intention is that my articles will contribute to the methodology 
of socio-legal research, and especially to the critical study of legal argumentation developed 
by scholars such as Martti Koskenniemi, and to the discursive approaches to law. My analysis 
on meaning making shows how meaning is made in the law either discursively or in other 
practices, and is intended to reveal both the steps that any court of law and the legal scholar 
engaging with doctrinal research must take before being able to deduce the outcome and 
present it in the format of logical deduction as well as how power is exercised in and through 
the law. The aim is not, however, to create a comprehensive theory of legal meaning making. 
Instead, the idea is to make inquiries into legal meaning making, and to develop methodologic 
tools for analysing it. 

My research draws from social constructionism and discourse analysis, and demonstrates 
the idea that ‘what the law does’ depends on how we understand the law itself. The law is 
replete with narratives: the courts of law can be understood as sites of competing narratives; 
the way in which the legal norms are interpreted and developed, the court’s interpretation of 
the context of the relevant events of the case at hand, and even the legitimation story – the 
origins story of the law – can be understood as a narrative. The law, however, attempts to 
conceal its storytelling qualities in order to preserve the illusion of the law’s autonomy in 
relation to other disciplines and spheres, and the idea that the law deals exclusively with 
abstract norms and logical reasoning. Uncovering the law’s narratives is therefore a useful way 
to examine how the law actually works in the world.178  
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Critical studies, including critical legal studies, have adopted narrative approaches to reveal 
the power relations that the dominant narratives often reproduce. An important question 
pertains to what can and cannot be said in a framework of a particular story – not only what is 
or is not said, but what can and cannot be said.179 I have suggested that the legal language blurs 
the political protest of the disobedient beyond recognition. Christodoulidis and Veitch make 
similar observations and state that in order to be heard, the ‘revolutionary’ must ‘accept the 
language of the tribunal’ or vanish.180 On the other hand, I have argued that it is possible to 
address the law’s violence without directly addressing the law itself and this is exemplified 
through hunger striking.  

Throughout this thesis, I argue that the law constructs subjectivities in a way that does not 
follow the narrative of a universal legal subject. The universal, autonomous and rational subject 
of law has been challenged by the critical legal scholars, particularly by the feminist approaches 
to law. The vulnerable subject has been suggested as the replacement for the liberal subject. 
The vulnerable subject, capturing the bodily vulnerability of the human being, would arguably 
be ‘more representative of actual lived experience and the human condition’, which would 
inevitably affect our thinking on equality and the role of the state in protecting the vulnerable 
subject.181 But what about those whose subjectivity is made vulnerable in and through the law? 
My approach addresses this awkward question. 

In this introduction, I have introduced the theoretical framework, methodology and overall 
arguments of this thesis. The overall contribution of the research articles can be summarized 
as follows: first, my analysis shows how the unified citizen subject (‘us’) is produced and 
second, it shows how the human subject in law is fragmented and violence legitimated against 
‘the other’. Lastly, I have taken the common themes discussed in the articles – the law, the 
subject, and disobedience – further, and tested the potential of the narrative approach on 
theories of civil disobedience, and particularly (cultural) appropriation as a critical framework 
for analysis. While narrativity is an established approach to law, cultural appropriation in the 
legal narratives is a less discussed aspect. My brief inquiry above into the theories of civil 
disobedience suggest that what they cannot express is the profound and ongoing injustice ‘the 
other’ struggles with, and that the silences they create can be perceived through the concept of 
(cultural) appropriation. Moreover, I argued that the connection the theories of civil 
disobedience have to the social contract theories provide an interesting perspective on the ways 
in which the legitimation of the legal system homogenises ‘the people’ and assimilates the 
deviating voices.  
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The second part of this thesis consist of the five previously published articles. Writing a 
thesis as a collection of articles, some of which have been written relatively early on in the 
process, provides the reader with visible traces of the development of personal thought and the 
process of professional growth. I am sure my reader will detect inconsistencies and gaps in 
what is presented in the introduction on the one hand, and what they find in the articles on the 
other. This, I suppose, is to some extent inevitable in this format. However, I hope that the 
discrepancies can be perceived as a development in my thinking rather than as something 
detrimental to the project.  

The central question in the articles is how rather than why or whether. While the notion that 
the law is not neutral is by no means an innovation, it is important to ask how the law’s creations 
come into being. I ask how subjectivity and othering are produced in legal practices, and how 
discursive choices (re)produce the good citizen on the one hand, and contribute to othering and 
the fragmentation of the human subject in law on the other. Unfortunately, the topicality of the 
refugee situation in Europe, the so-called enhanced interrogation techniques, and the silencing 
of minority voices, all persist. Asking the question how is important, as this may contribute to 
raising awareness and our ability to re-imagine and reformulate matters. Asking how does not, 
however, directly contribute to change, as the aim is not to propose strategies for improvement. 
The purpose here is not to proceed to this stage, as that is a different story. 
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Abstract 
 
The uberization phenomenon, as the best known expression of the so-called platform worker, 
is now noticeable in several countries and is far beyond an individual private passenger 
transport company, being present in a number of on demand services, especially those 
intermediated by apps. The uberization implies the intermediation of the personal delivery of 
certain services through a platform of a for-profit company. The problem is that the typical 
subordinate element of the employment relationship, if any, does not seem to be that of the 
conventional labor law. That is because the company neither imposes time patterns for the 
provision of the worker’s work, nor provides such worker with the equipment to perform the 
service. Brazil, like other countries with semi-peripheral economy, is holding an intense and 
unresolved debate on the subject. Brazil has no federal statutory act yet dedicated to the express 
regulation of the individual passenger transport activity, but some cities like São Paulo, for 
example, allow the provision of the service by a decree signed by the mayor. The fares charged 
in Brazil are, generally, cheaper than those of taxis, what makes the public support such 
competition. Under the labor protection sphere, there is no law or court precedent guiding 
which rule should be applied and how to qualify this kind of work. This article aims at 
summarizing the debate held until now and discussing possible trends for the legal regulation 
of the activity under the point of view of labor protection of the services provider whose work 
is a source of profit, based on the semi-peripheral economies, focusing on the Brazilian case. 
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Introduction 
 
The so-called creative economy1 is one of the few sectors of the economy that is showing a 
progressive, widespread and consistent demand for workers. 

For this reason, several governments have directed their economic, educational, and 
urban and technological development policies to promote the innovation business economy, 
especially as a public policy instrument to combat unemployment and create new job 
opportunities. Central governments have offered credit facilities for innovative business 
incubator projects (startups), and municipalities of major cities in several countries have been 
investing in the promotion of innovative businesses as a policy of urban regeneration of 
degraded neighborhoods, and fostering the expansion of job opportunities. 

The bad news is that the creative economy, like some other sectors of the economy, 
seems to disclose an important but subtle paradox: the more it hires workers, the less they do 
so through the customary employment relationship.2 

Under the impact of the growing visibility of the creative economy, we find in the 
specialized literature and widespread belief several explanations about the causes, as well as 
several interpretations regarding the effects that this paradoxical phenomenon tends to cause 
on the legal protection of workers. 

However, considering the analytical purposes of this article, we indicate two methods 
of approach to this paradox that will be avoided here: 

1) the first one, that believes that the paradox is explained by the intentional and 
consciously unlawful attitude of “employers” of misclassifying these work relations, avoiding 
by all means treating them as employment relationship, aiming at making them become cheaper 
and more manipulated than they would be if the labor rights provided for in law or in a 
collective bargaining had been complied with; 

2) the second one, which believes that the labor rights are part of a legal protection 
system: 2.1.) that is outdated, created for the predominant factory labor relations in the late 19th 
and first half of the 20th Century; 2.2.) a system that currently makes working relationships 
excessively rigid and expensive; 2.3.) tending to discourage the opening up of new jobs, 
increasing unemployment; 2.4.) operating in a paradoxical way, to the detriment of the worker, 
not as a legal system of its true protection; and 2.5.) regarding this approach to what matters 
most, the inability to provide typical jobs in the creative economy environment would not be a 
problem, but at least part of the solution. 

These two approaches to the relations between the creative economy and the decline in 
typical employment, albeit acceptable and understandable, will be avoided here as a 
methodological strategy because either they reduce the decline to mere breach of law or they 

                                                             
1 For the terms “creative economy”, as well as “cultural industries”, “creative industries”, “content-based or 
copyright industries”, “cognitive-cultural economy”, we follow closely the conceptual outlines present in the 
United Nations/UNESCO/UNDP publication Creative economy report 2013 special edition: widening local 
development pathways (2013, pp. 19-21). About the situation in the United States, we refer to the following: 
“Over the three years of our study (October 2012 to September 2015), 4.2 percent of adults, an estimated 10.3 
million people – more than the total population of New York City – earned income on the platform economy. This 
number increased 47-fold over the three years.” (JP Morgan Chase & Co. Institute, 2016, p. 7). 
2 We consider in this case, for instance, the home care, informal education, tourism and hospitality. 
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do not consider it as problem. In any of these cases, therefore, the possible contributions of this 
article would not be analytically useful. 

The starting point for this article otherwise comprises the adoption of the following 
propositions on trade-off between the increase of job opportunities and the decrease of typical 
employment in the creative economy: 1) although one can incidentally talk about 
misclassification derived from breach to law, there are, in fact, in the atmosphere of the creative 
economy, some job opportunities that arise from demand for service rendering, according to 
the patterns that differ from traditional ones in typical employment; 2) although it can be argued 
that such patterns are external to conceptual elements of the employment relationship, it is 
equally true that their presence is traditionally associated with the occurrence of employment 
relationship and its corresponding legal classification; 3) labor rights were designed to protect 
workers who provide service according to conventional patterns of the employment 
relationship, which causes their foreseeable insufficiency and/or inadequacy to regulate work 
and protect workers in the creative economy environment, particularly in its gig economy 
version.3 

We must further provide in this introductory section a terminological definition 
regarding the meaning in which the expressions “creative economy” and those indicated as 
“gig economy”, “platform workers”, “on demand services” or “sharing business economy”, 
among others, are used. 

The expression “creative economy” became popular from its use in 2001 by the British 
writer John Howkins to indicate the volume of money moved by fifteen industries, comprising 
arts, science and technology. “Creative economy”, closely following what is the proposed by 
the United Nations, refers to a wide range of activities involving the promotion, design, use, 
circulation and disclosure not only of culture and entertainment goods and services, but also 
                                                             
3 Thus, the following are conceptual elements of the employment relation: 1) the subordination of the worker to 
the direction of employer; 2) the personal nature with which the worker provides the service; 3) the continuity of 
the work itself by the employee; and 4) the consent regarding the compensation, predominantly pecuniary, 
provided by the employer to the worker. With some variations, these are the elements ordinarily referred to in 
many countries by the legal doctrine and the court decisions as a sufficient, though not exclusive, to characterize 
the employment relationship in accordance with the tradition of the European and American labor law. An 
interesting roadmap for assessing the degree of international consolidation and diffusion of the legal doctrine 
regarding the employment relationship can be found in the normative and analytical documents of the 
International Labor Organization (ILO), especially some clauses of its R. 198 - Employment Relationship 
Recommendation (2006), a “recommendation concerning the employment relationship”, highlighted below by us: 
“12. For the purposes of the national policy referred to in this Recommendation, Members may consider clearly 
defining the conditions applied for determining the existence of an employment relationship, for example, 
subordination or dependence. 
13. Members should consider the possibility of defining in their laws and regulations, or by other means, specific 
indicators of the existence of an employment relationship. Those indicators might include: 
(a) the fact that the work: is carried out according to the instructions and under the control of another party; 
involves the integration of the worker in the organization of the enterprise; is performed solely or mainly for the 
benefit of another person; must be carried out personally by the worker; is carried out within specific working 
hours or at a workplace specified or agreed by the party requesting the work; is of a particular duration and has a 
certain continuity; requires the worker’s availability; or involves the provision of tools, materials and machinery 
by the party requesting the work; 
(b) periodic payment of remuneration to the worker; the fact that such remuneration constitutes the worker’s sole 
or principal source of income; provision of payment in kind, such as food, lodging or transport; recognition of 
entitlements such as weekly rest and annual holidays; payment by the party requesting the work for travel 
undertaken by the worker in order to carry out the work; or absence of financial risk for the worker.” 
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games, toys, software, “research and development” (R&D) activities. (United Nations, 2013, 
pp. 19-20). 

The terms “gig economy”, “freelance economy”, “on demand economy”, “platform 
workers economy”, “Uber economy” and “sharing business economy” have been employed 
more recently in the media, by business, administration and labor analysts, to indicate those 
companies that carry out their business by mediating the service provided by workers, under a 
lawfully precarious, if not informal, occasional or with no regular time, work relationship.4 

It should be noted that the term “creative economy” refers to a broad set of activities 
performed within the services of R&D, whereas “gig economy” and other similar expressions 
are intended to indicate the way the human work is managed in job opportunities that it creates. 

Gig economy and other expressions are all figures of speech (metonymy) used to 
indicate the occasional and non-committed form of regularity with which the worker is 
recruited and/or accepts to provide services. Something close to the idea of a job without 
position, with no regularity and, above all, with no relationship among the service provider 
(worker), the one to whom the services are being provided and the company that mediates it. 

Despite some variations in the organization and supply of the service, there are many 
companies now that carry out activities following this pattern. Among the most popular ones, 
and in addition to Uber (2009), we can point out TaskRabbit (2008), Lyft (2012), Zaarly (2014), 
Amazon Flex (2015) and many others that provide products on demand through the mediation 
of gig workers. In this paper, we will examine the problems related to the legal regulation of 
work, focused on Uber. The reasons for choosing Uber as a reference for the study are: 1) its 
significance as a company of rapid and substantial success across several countries; 2) its 
political visibility, due to the large number of conflicts it caused, not only between Uber drivers 
and taxi drivers, but between the company and the transport service regulatory agencies; 3) its 
symbolic significance, the example of which is the international spread of the expression “Uber 
economy” or simply “uberization” to indicate, as a case of success or controversy, the 
bewilderment caused by the gig economy; and 4) the spread of misclassifying related litigation 
involving Uber and former Uber drivers, which offers a significant material of analysis of the 
phenomenon from a legal point of view.5 
                                                             
4 Concerning the effectiveness of contractual clauses to prevent a misclassification litigation, Elizabeth Tippett 
sums up the evolution of the use of the expression “sharing economy” in a clarifying way: “The term ‘sharing 
economy’ or ‘sharing businesses’ was first used with respect to businesses that facilitated peer-to-peer sharing of 
tangible goods or real property. For example, in 2010, Lisa Gansky argued that sharing businesses share four 
characteristics: ‘sharing, advanced use of Web and mobile information networks, a focus on physical goods and 
materials, and engagement with customers through social networks.’ The paradigmatic example of a sharing 
business focused on physical goods is AirBnB, which helps consumers rent out their homes to travelers. Over 
time, the sharing economy category has come to include companies that share a combination of labor and property, 
or labor only. The ride-sharing company, Uber, shares both labor and property – a car owner contributes both his 
physical property (a car) and his time to drive customers to their destination. Amazon’s MTurk service offers a 
form of virtual labor sharing – individuals complete tasks online, such as transcribing text from an image or audio 
file. Other labor-based sharing services, such as Zaarly and TaskRabbit, offer services on demand, such as 
furniture assembly, cleaning, shopping, and moving services.” (Tippett, 2016, [p. 5]). There are many accounts 
of the origin of the expression gig economy, and the references to exclusive musical or drama performances, or 
even the erratic way in which the beat generation youth related themselves with work, are common. 
5 We debated some of the ideas of this paper in two events: in the International Meeting on Law and Society 2017, 
which took place in Mexico City from 20 to 23 June, in which we presented the paper “The uberization of work 
in times of the on demand services: platform workers and the legal debate focusing on the Brazilian case”; and in 
the Labour Law Research Network (LLRN) Conference 2017, which occurred in Toronto from 25 to 27 June, in 
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One worker without an employment agreement performs those services and is paid 
according to what he provides. Uber is neither a legal non-profit cooperative nor a services 
company, but, otherwise, it presents itself as an intermediary platform between people who 
want to provide a certain service and people who want to hire it. However, this mediating 
platform not only sets the pricing, the payment terms and the service standard, but it also 
receives the payment, pays the people who provide the service, and earns profits. 

This relationship among service provider, receiver (client) and the intermediating 
platform/app challenges the conventional legal categories of labor law. Under the labor law 
that prevailed in the last century, the trend would be to try to promote the legal regulation of 
this activity through the legal form of an employment relationship. 

The problem is that the typical subordinate element of the employment relationship, if 
any, does not seem to be that of the conventional labor law. That is because the company neither 
imposes time patterns for the provision of the worker’s work, nor provides such worker with 
the equipment to perform the service. In the case of the individual private passenger transport, 
the vehicle and the mobile phone are the property of the individual person, not of the company. 

It is intuitive to infer that, for the law, it is difficult to accept the existence of a relation 
between subjects, especially if it is done with economic purposes, and stripped of legal 
consequences: a relationship with no bond. 

In this paper, considering some judicial manifestations of the gig economy based on 
Uber, we intend to draw attention precisely to the difficulties found by the law, particularly by 
labor law, in order to effectively and fairly regulate this working relationship between actors 
that recognize themselves as non-reciprocally related persons. A difficulty that becomes even 
greater as this “relationship with no bonds” is propagated across semi-peripheral economies6 
in which the economic environment does not promote, without a firm State performance, 
acceptable compensation and work conditions. 

 
  

                                                             
which we presented “The uberization of work and the legal regulation: the challenge of labor protection in 
semi-peripheral economies”. 
6 Semi-peripheral economy such as defined by Wallerstein (1976, pp. 462-463): “Semi-peripheral states play a 
particular role in the capitalist world-economy, based on the double antinomy of class (bourgeois-proletarian) and 
function in the division of labor (core-periphery). The core-periphery distinction, widely-observed in recent 
writings, differentiates those zones in which are concentrated high-profit, high-technology, high-wage diversified 
production (the core countries) from those in which are concentrated low-profit, low-technology, low-wage, less 
diversified production (the peripheral countries). But there has always been a series of countries which fall in 
between in a very concrete way, and play a different role. The productive activities of these semi-peripheral 
countries are more evenly divided. In part they act as a peripheral zone for core countries and in part they act as a 
core country for some peripheral areas. Both their internal politics and their social structure are distinctive, and it 
turns out that their ability to take advantage of the flexibilities offered by the downturns of economic activity is 
in general greater than that of either the core or the peripheral countries. It is in this context that we propose to 
look specifically at this group of countries in the present world situation.” 
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II The discussion in Brazil 
 

1 The Brazilian judicial branch 
 
The Brazilian judicial branch is grounded on the Roman-Germanic legal tradition. Hence, it is 
civil law. The country’s major law is the Constitution of the Federative Republic of Brazil7, 
which came to force on 5 October 1988. It is characterized by being strict, by organizing the 
country in a Federal Republic, formed by the indissoluble union of its States, 
Municipalities and of the Federal District. 

Our legal order is composed by 26 States, which are autonomous to elaborate their own 
State Constitutions and laws, despite of their legal competence being limited by the principles 
established in the Federal Constitution. (Supremo Tribunal Federal, 2011). Municipalities have 
restricted autonomy, though, as their legislation must follow the Constitution of the State they 
belong to and, consequently, the Federal Constitution as well. The Brazilian Federal District 
has both Federal State and municipality functions and its “State Constitution” is nominated 
Organic Law, which must also obey the Federal Constitution terms. 

The Federal Constitution defines the three Powers: Legislative, Executive and Judicial. 
Each one of them is responsible for maintaining the legal order, in accordance with its legal 
provisions. 
 
2 Brazilian Judicial Branch composition and its high courts 
 
The Brazilian high courts8 are: the Federal Supreme Court (STF); the Superior Court of Justice 
(STJ); the Superior Labor Court (TST); the Superior Electoral Court (TSE); and the Superior 
Military Court (STM). 

The Judiciary is composed of several branches. Their primary objective is to solve 
existing conflicts from our society and thus guaranteeing citizen rights, having the Federal 
Supreme Court as its main branch, and as a main function to ensure constitutional compliance. 
 
3  Labor justice 
 
Labor courts constitute one of the three branches of the specialized Federal Justice and are 
regulated by the article 114 of the Federal Constitution. Within these courts’ competition it is 
the judgment of individual and collective conflicts amongst workers and employers, including 
those which concern external public law entities and both direct and indirect State, Federal 
District and Municipalities Public Administration, for example. Our Labor Justice is composed 
                                                             
7As the Military Regime ended, it was necessary to have a transition from such regime into a Democratic State 
based on the Rule of Law. The 1988 Federal Constitution was democratically elaborated, in accordance with a 
new model of State, which aimed at ensuring rights and preventing the reoccurrence of arbitrary acts that were 
committed by the State. 
8 The judicial branch is composed of several courts regulated by the Supreme Court. The primary function of this 
Court, made up of eleven ministers, is to guarantee compliance with the Constitution. Among other obligations, 
it has jurisdiction, originally, to: (a) judge unconstitutional federal or state laws in the face of the Federal 
Constitution; (b) order the extradition requested by foreign states; and (c) to adjudicate cases adjudicated in single 
instance courts when the appeal may violate provisions of the Constitution. (Supremo Tribunal Federal, 2011). 
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by labor judges who act within the court of first instance, those who act in Regional Labor 
Courts (TRT) and by ministers who act in the Superior Labor Court (TST). 

Superior Labor Court (TST) carries out their role of standardizing decision making over 
labor claims, consolidating jurisprudence; in this case, the repetition of justice decisions on a 
same theme, by judging several types of lawsuits such as: “appeals”, “common court appeals”, 
“bills of review appeals” against TRT decisions, nationwide category collective bargaining, as 
well as “security mandates”, “embargoes” on decisions, among others. In order to understand 
better our legal framework, we can see it represented on the figure bellow by Mestriner (2012), 
altered by us: 

 

 
 

4 Uberized work and legal regulation in Brazil 
 
In the contemporary society, service provision is one of the pillars of the global economy. 
Within this scene Uber emerges, an e-service provider which operates urban transportation, 
based on a disruptive technology which offers a service, similar to a conventional cab, through 
a mobile application. 

At the end of the first decade of the 21st Century, the application was widely known and 
used in other countries, but in Brazil it emerged in 2014, in its “Uber Black” version. It is a 
high standard automobile transport and it provides, in general, a black, luxurious leather seat 
sedan model with air conditioning system, providing extra courtesies such as water, candies, 
magazines, impeccably well-dressed drivers, wearing suits and ties, for a quite attractive price, 
if compared to the tradition taxi services from State concession fleets. It offers another 
differential in this type of service, the binomial relation of “safety and satisfaction”, attributes 
that any internet service looks forward to providing its clients. 
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The growth of this application, in considerable proportions, started generating 
innumerous polemic issues in several countries and cities. The conflicts concern: the free 
competition; public services permits and concessions; taxi drivers dilemmas who believe have 
been harmed due to Uber non regulated action – but at the same time, feel that they are in a 
better condition, because they are more independent concerning dressing codes and other Uber 
demands –; the lack of proper national regulation to operate, among other commonplace themes 
which expose the application to innumerous conflictive positions that such innovation has been 
able to cause within the society. 

 
5 Analysis of cases 
 
In this session, we intend to describe court decisions concerning Uber in Brazil and its signed 
up drivers. We use those justice decisions as a theoretical reference framework and both as an 
assessment and parameter, a jurisdictional approach that may serve as grounds to re-interpret 
the nature of the relationship between Uber and its drivers. Recently, some rulings in the 
Federal District and in the cities of Belo Horizonte and São Paulo have driven some attention. 

Our labor law provides the relevance of the “principle of the reality primacy”, term 
used by the Brazilian legal doctrine to express that the reality is above the form. In other words, 
to determine whether there is a legal relation, it is necessary to verify the fact circumstances 
concerning a determined relation, giving the latter more importance than to formal documents. 

In order to characterize the employment relationship, the Brazilian legal 
presuppositions are: verified personality, legal subordination, gratifying and non-eventuality in 
the provision of services, which are institutes of the 2nd and 3rd articles of the national labor 
code (CLT). Therefore, in order to characterize an employment bond, it is necessary to have a 
combination of all four assumptions. 

Highlighting the relevance of this debate, two labor courts of Belo Horizonte – part of 
the Regional Labor Court of the Third Division (TRT 3), State of Minas Gerais – have had 
different understandings, in less than one month, about the employment relationship between 
drivers and Uber. 

The judge of the 37th Labor Court of Belo Horizonte has not recognized the allegation 
of a driver who had urged against his dismissal without granting any work termination 
allowance. Although the legal order focus on the “principle of the reality primacy”, the judge 
ruled that there was no employment relationship and, consequently, there were no labor rights 
to be paid. (“Artur Soares Neto v. Uber do Brasil Tecnologia Ltda., Uber Internacional B.V. 
and Uber Internacional Holding B.V.”, 2017). However, the judge of the 33rd Labor Court of 
the same city ruled by recognizing the employment relationship and the concession of some 
labor rights, such as registration as employee, overtime pay and night work bonuses. In 
addition, the judge determined the refunding of the fuel costs and those related to water and 
candies, which are usually offered to the passengers. (“Rodrigo Leonardo Silva Ferreira v. Uber 
do Brasil Tecnologia Ltda.”, 2017). 

A quite similar decision has been taken by the judge of the 13th Labor Court of São 
Paulo. He ruled in favor of the recognition of the employment relationship and the concession 
of some labor rights, understanding that Uber provides transport services to consumers, 
“making use of the human work force supplied by the drivers”, and, therefore, it is not correct 
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to affirm that the drivers are Uber’s “clients”. The drivers were considered workers who expend 
energy supporting the enterprise’s profitable activity. Five elements that characterize an 
employment relation in Brazil are quoted in the decision: 1) individual provision of services; 
2) personality, on behalf of the worker; 3) non-eventuality; 4) subordination; and 5) rewarding. 
But this case is also a milestone in the country: Uber was sentenced for non-pecuniary loss. 
The driver alleged having suffered non-material harm due to Uber’s behavior, by imposing him 
a harmful work routine. This practice was called “social dumping”, which leads to “moral 
damage”. So the judge sentenced Uber to pay 50,000.00 Brazilian reais – around USD 
15,360.00 – to the driver. (“Fernando dos Santos Teodoro v. Uber do Brasil Tecnologia Ltda, 
Uber Internacional B.V. and Uber Internacional Holding B.V.”, 2017). 

We summarize some relevant cases in the chart bellow: 
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Analysis CASE 1 CASE 2 CASE 3 CASE 4 
Process No. 001186362.2016.5.03.0137 001135934.2016.5.03.0112 100149233.2016.5.02.0013 000199546.2016.5.10.0111 

Court/City 37th Labor Court of the City of Belo 
Horizonte 

33rd Labor Court of the City of Belo 
Horizonte 

13th Labor Court of the City of São 
Paulo 

Labor Court of Gama in Federal 
District 

Plaintiffs 

[Artur Soares Neto] v. [Uber do 
Brasil Tecnologia Ltda., Uber 
Internacional B.V. and Uber 
Internacional Holding B.V.] 

[Rodrigo Leonardo Silva Ferreira] v. 
[Uber do Brasil Tecnologia Ltda.] 

[Fernando dos Santos Teodoro] v. 
[Uber do Brasil Tecnologia Ltda., 
Uber Internacional B.V. and Uber 
Internacional Holding B.V.] 

[Wiliam Miranda da Costa] v. [Uber 
do Brasil Tecnologia Ltda.] 

It is 
employment 
confirmed 

------------------------- 

The set of documents of probative 
value revealed the existence of the 
CLT 2nd and 3rd articles legal 
preconditions, which characterize 
the employment relation. In this 
case, it was also verified the 
presence of the structure 
subordination vs. autonomy. 

The set of documents of probative 
value revealed the existence of the 
CLT 2nd and 3rd articles legal 
preconditions, which characterize 
the employment relation. This case 
is a milestone because it sentenced 
Uber for non-pecuniary loss (“moral 
damage” and “social dumping”). 

------------------------- 

It is not 
employment 
confirmed 

The body of proof did not reveal the 
existence of the driver’s 
subordination, neither his reward, 
fundamental pre-requirement to 
characterize the employment 
relation. The claim was invalidated 
because the plaintiff refunded Uber 
between 25% and 30% of the total 
amount collected. 

---------------------- ------------------------ 

The body of proof did not reveal the 
existence of the driver’s 
subordination, neither his reward, 
fundamental pre-requirement to 
characterize the employment 
relation. The claim was invalidated 
because the plaintiff refunded Uber 
25% of the total amount collected. 
Based on the productive gains 
sharing of the service performed by 
the driver, the judge dismissed the 
request of employment relation. She 
claimed that the plaintiff had a high 
percentage of the total intake amount 
and that such percentage, 75%, 
constituted more than 50% of the 
plaintiff’s production. It would not 
fit into the legal concept of 
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employment. It would rather 
characterize that he worked in an 
autonomous manner, in the 
condition of partner, as he shared his 
earnings with the defendant. 

Status The appeal decision is pending. The appeal was judged. The appeal decision is pending. The appeal decision is pending. 

Appeal 
decision ---------------------------- 

The Regional Labor Court of the 
Third Division (TRT 3), State of 
Minas Gerais, unanimously 
considered that there is no 
employment relation between a 
partner driver and the Uber 
application. This is the first decision 
of second instance in Brazil. 
According to the judges, drivers who 
use the application are free to decide 
the amount of hours they work and 
can stay out of the application as 
long as they want, which would 
characterize the eventuality of the 
job. There is also no personality 
since the driver may be replaced by 
another who was also registered in 
the platform. Finally, as for 
subordination, it only exists when 
there is power of direction and 
command of the company, as well as 
interference in the mode of activity 
performance, which has not been 
proven in this case. 

---------------------------- ------------------------- 
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III Innovation, obsolescence and litigation 
 
One of the main characteristics of the creative economy is to add wealth through the 
development of innovative products and businesses. 

Everything seems to work as if the main tangible wealth was a “good idea”, sufficient 
in itself to attract angel investors and millionaire transactions by crowd funding; all these 
attested by several glamorized accounts of good practices according to this model of success. 
This glance toward the supremacy of the “good idea”, even if compared with a reasonable 
amount of previously cumulative capital, is not exactly a novelty: the novelty perhaps is the 
conversion of this supremacy into a universal model of success and entrepreneurial virtue. 

It is interesting to note here that this aesthetic and quasi-religious worship of innovation 
belongs to the ethos of the creative economy, just as gigantism and self-sufficiency have been 
for the Fordist management model. 

The “good idea” must be, first of all, surprising, unpredictable and, if possible, clearly 
disconcerting; in one word: disruptive.91Ignoring tradition, though not rebellious or 
contending, the creative economy relies on the virtues of the market economy. Especially in its 
sharing and gig economy versions, the creative economy is guided by an underlying ideology 
that seeks to combine market and solidarity; values hitherto seen as opposites, though not 
exclusionary. 

All that to say that it is not surprising how much the creative economy, especially under 
the sharing and gig forms, causes litigation and conflicts. We have seen that this occurs in 
several areas of interest and involving several actors, not just in the form of classification 
litigation. We have also seen that this phenomenon is reproduced in different countries that 
follow different legal regulation standards. 

Therefore, we can infer that the increase and spread of litigation are not important 
phenomena only in Brazil or in other semi-peripheral countries, but they follow the trail of the 
creative economy wherever it goes. 

It is believed that most of this litigation can be explained exactly by the cult of 
innovation as a management paradigm and equivalent of wealth, making obsolescence not only 
a side-effect but especially a by-product often tolerated, if not pursued by creative businesses. 

Many of the changes brought about by the creative economy imply identity changes 
that derive from transformations in the manner of working, earning and spending money. 
Identity changes that can, in a short term, make certain types of business and even certain 
professions or jobs obsolete. 

The hypothesis supported by this paper consists in attributing to the growth of the 
obsolescence of products, processes and social roles, responsibility for a significant portion of 
conflicts and litigation related to the creative economy. A responsibility even greater than that 
of innovation itself. 

                                                             
9 “Christenson contrasted ‘sustaining innovations’ with ‘disruptive innovations’ and tied the latter directly to 
creative destruction. He found that existing market leaders often successfully accomplish sustaining innovations, 
or incremental and marginal improvements on existing products. But Christenson demonstrated that start-up 
entrepreneurs with new technologies, or ‘new product architectures involving little new technology per se,’ are 
frequently better positioned than existing market leaders to carry out disruptive innovations, which create new 
markets and eventually destroy old ones” (Wroldsen, 2016, pp. 758-759). 
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This means that in a short time business and especially people have to rebuild their 
functional identities: an extraordinarily difficult challenge for ordinary people, even when they 
consciously accept to face it. 

In addition, rapid identity changes require an additional effort to accept the other, 
intensifying the sense of correspondence between mourning and the closeness of the different, 
between loss and diversity; an environment that tends to cause intolerance, hostility and 
violence. The violent street conflicts between taxi and Uber drivers in some major cities, 
especially in the City of São Paulo in 2015, evidence the deep difficulties in the development 
of reciprocal acceptance and tolerance guidelines that go far beyond a mere conflict of interest. 

Let us take a closer look at the effects especially caused by the gig economy on the 
working relations environment, and the manner in which litigation can be seen as a lens to 
identify such effects. 

The study of social phenomena through the lens of litigation imposes some caution; 
though useful and refined, the lens of litigation, like any lens, causes distortions that need to 
be understood and controlled. 

In this paper, we argue that we should keep in mind some important covariations of 
factors that exist in the institutional environment in order to better evaluate the meaning of 
litigation: 

 
1. the litigation on misclassification, despite relevant due to its importance as a roadmap for 

the acquisition or deprivation of rights, is not the only issue that deserves to be observed to 
evaluate the impact of gig economy on labor relations. It is also necessary to consider the 
litigation concerning the union representation and maybe it is also interesting to investigate 
the litigation on issues related to indemnity for damages and accidents at work and 
occupational disease; 

2. the economic, fiscal, legal and symbolic consequences deriving from the classification of 
a labor relation as an employment relationship vary greatly from country to country. This 
variation includes, on the one hand, countries that admit the legality, even though 
challenged, of zero-hours contracts, such as the United Kingdom, and other countries, such 
as Brazil, in which informal labor practices challenge a highly severe and detailed labor 
legislation; 

3. differently from what already occurs in some countries, such as Spain, that have a legal 
system that protects self-employed workers and micro-franchisees in their relations with 
more powerful hiring firms, in most countries the choice evidences dramatic contours 
between being wholly inside or wholly outside the protecting border of the State and the 
law, depending on whether the employment relationship is classified, or not, as an 
employment relationship;102 

                                                             
10 In the case of the United States, where, as in Brazil, the boundaries between employees and independent 
contractors (self-employed workers) are decisive in relation to the acquisition of rights, despite a certain lack of 
sharpness in the practical distinction between them. Katherine Stone (2006) summarizes thirteen factors of a 
classification test determined by the Supreme Court from 1999 on, highlighting the emphasis of the Supreme 
Court on the predominance of the exercise of service control by the employer for the characterization of 
employment. 
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4. there are economies that show a low level of inequality in the distribution of wealth, 
associated with the provision of social services of acceptable quality (e.g., basic education, 
unemployment insurance), and a booming labor market, which makes human cost of 
precariousness and informality of the gig economy something morally tolerable. Quite 
differently from the meaning of the lack of State and legal protection in semi-peripheral 
countries, especially those with high rates of open unemployment and the tax crisis of the 
State, as is the case of Brazil in 2016. 

 
As the alternatives present in these three axes of possible regulation and protection systems are 
combined, we can talk about different moral and political magnitudes that the misclassification 
litigation may present. 

So if the alternative employment vs. non-employment occurs in a hypothetical country 
where the self-employed workers do not have any kind of legal protection scheme, denying the 
classification of a labor contract as an employment relation can mean not only the increase of 
precarious jobs, but also the condemnation of these workers who do not have the social 
protection of the State and of the law. This, however, will only result in an important outcome 
if, in this same country, there is a legal protection scheme of the employee of considerable 
significance. Otherwise, the classification as an employee will be limited to a measure intended 
to provide institutional visibility and tax consequences to the employment relationship. The 
moral magnitude of the lack of legal protection in this case will be less if all this occurs in an 
economic environment: 1) of appreciable welfare services; 2) comparatively high wages; and 
3) a booming labor market. 

In other words: yes, the misclassification litigation tends to be considerably relevant in 
all countries where the gig economy is significantly present. Its centrality, while a tool for 
social protection and recognition of rights, tends, however, to vary greatly according to the 
legal system of each country. For this reason, the evaluative conclusions to which we are led 
need to take into account their weight in each specific legal regulation environment. 

The political utopia of a full-fledged market society has been the backdrop to the 
different political experiences of the welfare state at least from the second postwar period up 
to the beginning of the 21st Century. 

In the course of at least the last three decades, a gradual consensus has been developed 
on the recognition that political projects for social protection should seek alternatives to legal 
systems of rights built on the basis of typical employment, i.e., that job-for-all-life, in which 
employee and employer bid farewell due to the retirement with a “golden hand-shake”. 

Not because the preservation and expansion of such employment are seen as an 
undesirable goal, but simply because they started to be identified as unfulfillable. Even if no 
one definitively sentenced the employment to death, most analysts began to consider the 
following line of propositions: 1) typical employment tends to become a residual and declining 
form of paid occupation; 2) the new job opportunities tend to be offered on a precarious basis; 
and 3) the labor law is faced with the challenge of redesigning the approach to worker’s 
protection that handles this increasingly precarious and unstable scenario. 

The theme of the social consequences of the changes affecting the employment 
relationship has perhaps occupied the most prominent position in the hierarchy of analysts and 
policy makers’ concerns. 
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Much has been written, developed and discussed about the growing need to think about 
legal tools for the protection of workers working through precarious and unstable legal 
relations. Perhaps the boldest definition in this sense is from the well-known “Supiot Report”, 
offered to the European Commission at the end of the last century.113 The fact is that despite 
the efforts of professors and researchers who deal with this change trend, we still seem a little 
bit far from achieving satisfactory results in the sense of thinking legal rules for the protection 
of work outside the prevalent typical employment environment. 

The latest expansion movement of gig economy or “uberization” has made this lack of 
response even more distressing. 

We do not intend to neglect that the deepening of this line of transformations has been 
challenged. In this sense, see the resistance of some Brazilian courts. In particular, see the effort 
of ILO embodied in its Recommendation 198 on employment relations. In its opening 
“whereas”, ILO (2006) explicitly confirms the following, highlighted by us: 
 

Considering that the protection of workers is at the heart of the mandate of the 
International Labor Organization, and in accordance with principles set out in the ILO 
Declaration on Fundamental Principles and Rights at Work, 1998, and the Decent Work 
Agenda, and 
Considering the difficulties of establishing whether or not an employment relationship 
exists in situations where the respective rights and obligations of the parties concerned 
are not clear, where there has been an attempt to disguise the employment relationship, 
or where inadequacies or limitations exist in the legal framework, or in its interpretation 
or application, and 
Noting that situations exist where contractual arrangements can have the effect of 
depriving workers of the protection they are due, […] 

 
The problem we wish to highlight is that the employment movement towards precariousness 
explains only part of the phenomenon: the vast majority of the job opportunities created by the 
creative economy, only in this economic sector, already appear in the form of precarious 
occupation, if not gig or on-demand. 

Insisting on resistance patterns, forcing a great extension of the very concept of 
employment to account for flexible work may even work for those employment relationships 
that have been changing over time, but not for those labor relations that have been formed 
entirely outside the employment circle, as is the case of open opportunities in the gig economy 
environment. 

 
IV Some preliminary conclusions 
 
As we mentioned at the beginning of this paper, we have argued here that its vocation to create 
job opportunities following a precarious pattern of rejection or simple lack of bond constitute 
the gig economy, the sharing economy and, more broadly, the creative economy itself. In other 

                                                             
11 We mention here the publication: European Commission (1999). Transformation of labour and future of labour 
law in Europe: final report. 
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words: this vocation to offer precarious work, regardless of whether it is ideologically tolerated 
or praised by the enthusiasts of the creative economy, is not the result of a deliberate strategy 
of overexploitation of the worker, even though the overexploitation may be one of its most 
attractive by-products. 

This is not about the support that the protection of work by legal tools and public 
policies is something functionally interdicted in relation to creative economy. The core issue 
of this paper is to admit that these new labor relations demand new forms of protection, which 
no longer adopt the employment relation as a regulatory paradigm. 

This is an admittedly daring analysis hypothesis. After all, having been designed to 
protect blue-collar workers inside rank-and-file atmosphere, the working relationship 
expanded to encompass white-collars workers from the service sector, agricultural workers, 
domestic workers and even, to a large extent, public servants, why would not it show breath 
for one more wave of expansion now? 

It will be good if the argument of this paper is refuted by the facts in the near future. 
Until then, however, we propose to explore the hypothesis that the present challenge is 
qualitatively different from the preceding expansion movements. 

Now it is no longer just a question of making the employment relationship cover a new 
sector of economic activity, a new configuration of workplace where the service is provided, 
or a new social profile and income of workers. 

It is a qualitatively different way of agreeing core aspects of the employment 
relationship, such as: 1) frequency of work; 2) form and value of compensation; 3) work and 
rest time; 4) allocation of risk of activity and ownership of the tools and means of work; and 
5) in some cases, of which micro-franchisee workers are an example, even the kind of legal 
entity that the provider becomes, make it critical the personal nature with which the worker 
provides the service, as is characteristic of the employment relationship. 

On the other hand, it should be noted that this new labor agreement is often profitably 
intermediated by an actor, as much or more powerful than the conventional employer, who is 
actually allowed to set rules about the service to be rendered, even imposing sanctions on the 
worker who transgresses them. In essence, therefore, the marked political asymmetry between 
worker and the mediator who economically exploits third-parties’ work is similar to the 
employment relationship. 

The constitutive asymmetry of these new labor relations means that the law and the 
State cannot be indifferent to them. We agree with Davidov’s (2017, [p. 11]) assertion that 
society “can enjoy the gains of technological advances and innovative businesses without 
accepting the evasion of labour laws”.124 Notwithstanding, our point consists of emphasizing 
the problems related to the questions: what kind labor law? What kind of labor protection? 

                                                             
12 In this sense, Marie-Cécile Escande-Varniol (2017, p. 173): “Pour accorder un minimum de protection aux 
travailleurs concernés et préserver des régimes de protection sociale appuyés sur le contrat de travail 
subordonné, la solution du forçage du contrat risque de ne pas être tenable à long terme. Une solution plus 
pérenne et adaptée serait d’une part d’élargir la notion de travailleur afin de sortir du seul critère de la 
subordination et d’ouvrir les portes du champ du droit du travail afin de construire un état professionnel de la 
personne (A. Supiot, Les voies d’une vraie réforme en droit du travail, introduction à la nouvelle édition du rapport. 
Au-delà de l’emploi, Flammarion 2016). Le droit comparé montre la convergence d’une lente évolution en ce 
sens, le droit français n’étant pas en reste à travers des réformes récentes incluant les travailleurs indépendants 
dans de nouvelles protections (on pense particulièrement ici au CPA).” 
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What sort of labor relation? 
There are many other legal rules that have been created aiming at rebalancing the power 

asymmetries among economic actors. So is the case of the above-mentioned micro-franchisee, 
individual entrepreneur or small business, exclusive suppliers, traveling salesman, business 
representatives and relationship between consumer and supplier, in certain services. 

In these and many other cases, the power rebalancing goals targeted by the legal 
intervention do not allow them to be treated as an employment relationship. 
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